Draft Report
Discretion: of Admmnistrative: Bodies

and-Judicial-Control

Edith Zeller
Roman Kuibida
Roman Melnyk

September 2020

) P

EXPERTISE
FRANCE PRAVO-JUSTICE




This publication was produced with the financial support of the European Union. Its contents are the sol

responsibility of the Etunded Project PRAMWQstice and do not necessarily reflect the views of the European

Union.

Edith ZellePresident of the Association of European Administrative Judges, Judge of the Vienna Administrative Coudy ltiterBbtirajeExper

Pravelustice

Roman Kuybid®& h D i né Law, Deputy Chair man ®&éfornishFer mBre than ten yedrs, te vas te@chimgtatehe
Law Department of the Taras Shevchenko National University of Kyiv. He participated in scientific advisamy eclvsoly dfochestso various
state authorities. Member of the PiggittyrCouncil (2€1020). Author andazdhor of many studies, textbooks, commentaries, and other publicatior

on the judiciary, judicial system, and administrative justice.
Roman MelnyRr of essor , Doctor of Lawlk Memban bég8babdabbgudé, NGOc & GI

Administrative and Legal Sciences, participant in numereug&r&aramaprojects in the field of human rights, administrative law and administra

justice. Author andaetthor ahany studies, textbooks, commentaries and other publications on administrative law and administrative justice.

Edited bi{ostyntyn Krasovskgndlllia Chernohorenkionationalygerts of the Pralustice Project



Table of contents

Abbreviations 5
Introduction 6
l. Executive Summary 6
Doctrine
Standards and Recommendations of the Council of Europe
Legislation and judicial practice MBEU
National legislation and practice
Guidelines on Overseeing the Disretion
Il. Doctrine Review 10

Contentoftheteind i screti on of an administral
Goal of discretion

Legal forms of authorization to apply discretion

Types of discretiomofadministrative authority

Requirements to the exercise of discretion

Unlawful (illicit) exercise of discretion

Discretion and uncertain legal terms

lll.  Standards and Recommendations of the Council of Europe

CoE CNRecommendation
Venice Commission opinions
ECtHR case law

V. Legislation and judicial practice of EU MS 26

Denmark

Germany

France

Hungary

Netherlands

Slovenia

Spain

EUlaw impact on national practices

V. National Legislation and Judicial Practice 36

National legislation
National judicial practice

VI. Guidelines on Overseeing the Disretiokdafiaistrative Authority 53

Recommendations for cumulative control over the implementation of discretion
General algorithm for checking the legality of the exercise of discretionary power



Abbreviations:

Grand Chamber
Venice Commission
ECHR

ECtHR

EU

EU MS

HQCJ

HCJ

CAP of Ukraine
Convention
CJEU

Grand Chamber of 8upreme Court

European Commission for Democracy through Law
European Convention on Human Rights
European Court on Human Rights

European Union

EU Member States

High Qualification Commission of Jutlkeainé

High Council of Justice

Code of Administrative Justice of Ukraine

Vienna Convention on the Law of Treaties, 1969.
Court of Justice of the EU



INTRODUCTION

Discretionary powers enable agutblarity, a local ggifernance body, or any other administrative author
(hereinaftéradministrative authority) to make the best balanced and fair decisions when applying las

In 2019, Ukrainian Administrative Procedure Monitoring, whechouaby#ng EU Project Rhastice,

dealt with discretion of administrative authorities and judicial control over its application. The re
monitoring showed that the domestic law lacks clear rules on the limits of judicial imetifeceeernwvith
of administrative authorities while in the meantime, there is no distinction between the discretion of
nonelected authorities and no difference in the scope of judicial review of individual and collective d
the samdéime, the study found that the concepts of interpretation of laws and discretion are not s
distinguished in all areas of Ukrainian legal doctrine.

Accordingly, within the framework of the ElliStre@d’roject, a group of national aratioriatexperts
examined the discretion of administrative authorities and judicial control over its exercise in ter
doctrine, European standards, national legislation, and judicial practice.

Based on the results of the study, the experpedengtielines (algorithm) for monitoring the discreti
application by the administrative authority (see Section VI).

The expert group consisted of two national experts:

ARoman Kuybida, PhD in Law
A  Roman Melnyk, Professor, Doctor of Law

and an intertianal expert:
A Edith Zeller, Judge

The analysis consists of six sections:

I.  Executive summary and conclusions (prepared by the group of national and international ex
II.  Doctrine Review (drafted by Roman Melnik)
[ll.  Council of Europe Standard®Raeodmmendations (prepared by Roman Kuybida and Edith Zell
IV. Legislation and case law of the EU MS (prepared by Edith Zeller)
V. National legislation and case law (prepared by Roman Melnyk and Roman Kuybida)
VI. Guidelines for monitoring the exercise of Wigmegtired by Roman Melnik, Roman Kuybida ar
Edith Zeller).



EXECUTIVEUMMARY

A. Doctrine Overview

Administrative discretion, while being a power of the administrative authority, gives the latter sc
of appreciation, as theyatanose among several decisions which are available under law. They
or refuse acting, and when they do, they choose one or several possible options.

Administrative discretion is a legal tool which is necessary and alternative for thwitieenaDerial
public administration and which solves a number of important tasks, the most important being e
efficient, and customized law making and law enforcement by the said authorities.

There are three main types of administrativendiscreti

A 1) administrative discretion regarding a decision/action. The public authority has the righ
decide independently whether or not it will make a decision / act;

A 2) administrative discretion regarding one of the options of a decision / action. The public
has the possibility to make one of the legally permissible decisions or to perform one of t
permissible actions;

A 3) administrative discraiiothe mode of action. The public administration has the possibilit
decide independently on how it will act in a particular situation.

Administrative discretion is notitfisglways exercised in accordance with legislation (law), bec:
according to Art. 19, Part 2 of the Constitution ofpukligimeithorities and local governments, thei
officials are obliged to act only on the basis, within the powersremhen phescribed by the
Constitution and laws of Ukraine"

The fact that administrative discretion is bound by legislation (law) makes it possible for administ
to review decisions (actions) taken by a public administration entityf axexamssud discretionary
powers.

The prevailing view today that administrative courts may review only the legality (lawfu
administrative discretion is increasingly becoming subject to reasonable criticism, which leads 1
expansio of the control by administrative courts over discretionary powers of public administratic

Administrative courts can review both the compliance of administrative discretion with legislatic
the consistency of decisions (actions) ntlaedasis of discretion with fundamental human rights &
that of a citizen, general principles of governance, procedural rules, circumstances of the cas
resources, economic feasibility etc.



lllegal (erroneous) discretion can manifesusmfoars: a) extra vires exercise of discretion; b) no
exercise/insufficient exercise of discretion; c) abuse of discretion.

It is necessary to distinguish vague legal concepts from administrative discretion. The differen
them is thatdiscretion is on the side of legal consequences of the rule ("discretion on legal conse
"discretion on action”, "discretion on the choice of one of the options"), the vague legal concept
side of legal structure which requires theappeopriate methods of interpretation of law to know 1
essence (content) of such contefetretation of vague legal concepts can be done via gramma
systematic, historical, teleological interpretation.

B. Standard@nd Recommendatioéthe Councibf Europe

10.

11.

12.

13.

Neither the ECHR nor the Recommendations of the Council of Europe (on judicial review of ad
acts or on the exercise of discretionary powers by administrative authorities) specify how jud
should be organized. However, regardless of how the judicial system is structured, requiremer
6(1) ECHR must be fulfilled.

The standards and recommendations of the various institutions of the Council of Europe have
effect on national legal systems. With regard to the exercise of discretion by administrative au
these standards and recommendations arat pireeenting arbitrariness on their part and excessi\
interference with human rights, based on the consideration to prohibit abuse of power.

The case law of ECtHR on Art. 6 (1) ECHR (here on questions of the necessary scope of judi
lays dowthe determining frame within which discretionary power can be exercised and particu
legally controlled. Although the recommendations of the Committee of Ministers of the Counci
and the Venice Commission are not formally bindingetlgegnpogtant for national practice, in

particular for providing meaningful interpretation and expanding the principles embodied in pa
Article 2 of CAP of Ukraine, which set requirements, including for the exercise of discretionary

The EEGHR case law demonstrates a number of principles and tests which serve as beacons fc
when reviewing the exercise of discretion by administrative authorities.

u. Legislature andurisprudence of the EemberStates

14.

15.

Density of judicial control of (individual) acts of the administration allows in every jurisdicti
margins of appreciation for the administration, although the design differs and the extent of
differs as well.

Basically there are tveomndlifferent categories:
The first group of legal systems knows the principle of full judicial control. These are basical
legal tradition countries. Judicial review is also linked to the distinction between discretion ant

appreciatigBeurteilungsspielrauwmth respect to unclear legal terms.

A second group of states acknowledgesnibih level of facts and on the level of legal consequen:
- a rather broad administrative flexibility, following the basic principleiglegtihe prdge does
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16.

17.

18.

19.

20.

21.

not/should not replace the administration. This is an approach which was primarily pursues a
judicial review and thus applies in such systems which focus on an objective legal review (conti
review based on mdbive rights, i.e. German approach).

France would be one of these colst@tiitra vires proceediagsl full appeal proceedings, i.e.
frecours pour exces de pauvacoiirse n annulajorhe courts usually check here mainly the
compliance of the administrative decision with formal criteria, in particular compliance witr
requirements. Exceptions exist only in the case of intensive fundamental rights violations and
of control varies in line with differegbreageof complaints/pleas. However, development
jurisprudence tends to see the duty and function of administrative judiciary no longer only to
objectively the legality of administrative actions but also to include a legal proidigittuabn the
(subjective) level.

Both, Germany and France distinguish between bound administration and discretionary execut

With respect to unclear legal terms (undetermined legal notions): both, German and French s\
a certainmargin of appreciation to the administBeimteilungsspielrdemeurs manifests
déappheciAdtihomgh it is not Adiscretiono a
nevertheless as well developed certain limits for judicmatreesdrateas. Limits of judicial control
exist as well generally in highly technical areas as well as there is tendency to do so with
regulatory decisions of administrative sectorial authorities.

Historically spoken, there has been aotrdadfy and by this narrow the formerly freely exercis
discretion of administrative authorities (which had often claimed before courts that courts mus
their decisions because of discretion) in order to protect individual rightgirispsuneice of
supreme courts which have knitted the fimedameskey players for further adaptatidsts seen
against the background of economic and other public needs.

General parameter of judicial practice talsmmétbnary decisions:

In any case, procedural justice and the control of procedural fairness preserve its full importa
cases when discretionary power is exercised by the administrative authority. This sho
arbitrariness and shotlldhiiler the principles of an effective judicial control.

Furthermore generally it is appealable when the discretionary decisiontreasiissiedthe
administrative authority went beyond the legal limits of the margin of appreciation) or the adr
authority used other than the legal criteria to exercise the discretion

Also when the use of discretionary power has not beee kegultaith or was not used for the
legitimate purpose (or other basic principles like proportionality or equality) the administrative
guashed.

However, in those systems (or categories of legal actions, like in Francegmtheststtne laourts

to check even the correctness of the exercised discretion, the courts are empowered as well tt
close the dispute by deciding in the merits of the case. Traditionally the German tradition court
the more intense sicry of administrative discretion

In Germany the exercise of discretion is limited to an exercise of discretion with respec
consequences.



22.

23.

The French doctrine on discretion is not limited to the level of legal consequences (but also ir
level of legal facts) and iphesi mar i |y been developed throug

Judicial review is limited in all European countries with respect to exercised discretion (or
granted margins of appreciation to the administration). In France and Gdrasuniy (dkew
European judicial systems) judicial review of discretion is driven by fundamental rights and |
proportionality, as these fundamental principles would not interfere with discretion granted by tt
to the administration.

D. National Legislature and Jurisprudence

24,

25,

26.

27.

28.

The national legislatearshrines sonasic standards (princigiebe observed by administrative
authoritiewhen makir{taking) discretibasedlecisions (actions). Failure to comptp(nplance)
with these standards giagground$or adecisioncommitddot committedttionto berecognizd

as unlawful ilye administrative court, vidichpower to oversee compliance

Despite théect that the law does not com@rterm discretionary powers of an administrative
a u t h thenmportpnoef the concept itheadministratiy@acticés highandkeepsncreasing.

The most difficult issue for judicial practice is the ghesoopelimits) of judicial contret tve
correct application of discreyian administratigathority

Thepracticefthe Supreme Court (Grand Chaloniogidus to conclude tirabrder to verify whether
an authoritilas acted on the basis of and withoopis opowers, it is appropriate to ascertain, in
particular:

A whether these powers are discretionary;

A if so, whether thexercis¢nonexercisecan be subject to judicial control, octhgatiof the
administrativeuthoritis exclusive;

A if the exercise of discretionary powers may be subjecotejseijialprotect the violated
rights o person, whether the body pursued a legjoalateacted transparently and as
consstently as possiblehetheit complied with theogedural guarantees; whetldarly
motivated the decision; whethaoiaibitraryirrationagroundlessr erroneous in relation to
legal facts; biased or manifestly unfair.

. At the same timanmiist be acknowledged thgtréaticef the Supreme Court needs to be better
correlated with the criteria for assessing decisions, actions or omissions ohathniitissade
set out in Article 2 § 2. P &fAUkrainesnsuring their properdirgyin accordance with the relevant
recommendations of the Committee of Ministers of the Council of Europe. In the case of a refe
ECtHR case laivis appropriate to indicate the relevant judgments of this Court and the parag!
orderdliftany doubt as to the correctness of such a reference.

DOCTRINBVERVIEW



1. Administrative discretion as a legal category is quite new for domestic legal doctrine, and esp
practice of law enforcement, and its content is aleritiéa éxtent only. During the Soviet period,
Aadmini strative discretiono was al most ne\

2. In view of this, we will analyze the existing (modern) views of administrative discretion whi:
European and madelkrainian legal doctrine and will further come up with recommendations tc
administratibrand administrative courts.

1.Conc e pdministrativddi s cr et i ono

3. It comes to administrative discretion is the case when the part of thalegahtailes legal
consequences (in particular, sanctions) provides for several possible (admissible) respon:
administrative authority to the events or actions by subjects of legal relations . In this case, a
both European and Uknaiaigthors, such an authority is given some margin of appreciation, a:
can choose among several decisions which are available under law. They may act or refuse
when they do, they choose one or several possible option

Attention!

The official (legal) definitiondbf s c r e t i domadminystrafive eiseretismbich is the same)

is enshrined in the Methodology -cbkuafition Review (hereiniaftesr Methodology), approved by
the order of the Ministry of dusftidkraine of 24.04.2017 No. 1395/5, where the powers mean a
rights and responsibilities of public authorities and local governments; persons authorized to |
functions of the State or local governments, which allows determinipgrirtiigltgpe and content
of a management decision; or the possibility of making an independent choice among several
management decisions provided in the legal act/regulation or the draft act/regulation ts®rmative

4. Administrative discretion, as note@&mgiish scientific literature, is not a duty but a power of the sul
of the public administration, as the legal concept of mglseigéisra choice between alternative
courses of action and/or inacttbe. 6w provides only for a specific decision, it is not the exerci:
discretion (powers), but the fulfilment éf a duty

5. While sharing the idea of qualifying administrative discretion as powers, German scholars, whe
this poinemphasize that the application of administrative discretion should always be related to
case, which, consequent | y5ie. dutueeliented gmhibitidngor u
restrictions.

Example

1Public administration agéimé same as administrative authority (body).

2Maurer H. Algemeines Verwaltungsrecht. Verlag C.H. Beck, MiinchenB2&iban®. ArericiAdministrativew
TranslfromFrench Editecandprecededviththearticldoy S.V. BobotoM M.: Progress1988i P. 191192; Tkadh
LegaNature obiscretionarijowers oExecutivéBody // Public administrafispect®f AdministratieawTheory and
Practice / Avianov V. (ed-)K., 2003.P. 124 .; Fundamentals of Administrative Justice and Adrhavstritiyybida
R., Shishkin V. (edH., 2006.P. 166.

3 OntheApprovabftheMethodologyf AnticorruptidexpertiseOrder of the Ministry of Justicce of Uker@idt017
N0.1395/5 fittps://zakon.rada.gov.ua/laws/show/viBB&E23

4 Nedjatigil, Zaim M. Judicial Control of Administrative Discretion: A Comparative Study (Great Britain, France
Netherlandialy) AngleAmerican Law Revie? (1985), p. 97.

5Maurer H. Algemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2011, S. 148.
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https://zakon.rada.gov.ua/laws/show/v1395323-17#n8

The operation ofeterprise cannot be restricted because, in the opinion of a public authority, th
may harm the environment in the future. The decision to prohibit or not prohibit the| opera
enterprise (decision on the basis of administrative dessctetiomde solely based on the reyiew of
the existing factual background of a particular case (situation), which is already happenir
happened) in real life.

6. At the same time, administrative discretion is used by the public adminiseatiorakioth wh
individual decisions (issuing an administrative act) and when preparing and issuing regulatit
latter case, it comes to the administrative authority having the possibility (powers) to
independently (without violating the dr&nestablished by law) the content (provisions) of bylaws.

Attention!

Regarding the latest point (in terms of judicial control over the adoption of regulations), Britis
say that the choice of government should not ... be profeiciedhfroontrol just because such a

choice takes the form ofe# tuis clear that the revision of administrative acts of general effect as
rather than the revision of their application under specific circumstances, significantly exj
possibilities for judicial review. In view of this, scholars Ipatiges, timasuch cases, should avoid

resolving hypothetical disputes, especially in politically controVeraiadl éireasthemselve
correcting clearly defined errors in the application of the law (even in acts ¢f.gemesa
it comes to reviewing a policy [in the sense of a regulatory act] as such (directly) and not in the
its application in specific circumstances, the only reason for judicial review in the United King
error in the application of legis(dkemality).

B. Purposeof Administrative Discretion

7.  The purpose of administrative discretion is the following:

A first, discretion ensures individual and fair approach when solving certain cases, becaus
reviewed within specificumstances that may be taken into account by the relevant authot

A second, such powers promote administrative flexibility by way allowing public authoritie
to changing circumstances and priorities (provided there are restricti@msurglagality
and reasonablené@ssand contribute to greater efficiency (rationality) and effectivenes
managemeiit

A third, administrative discretion allows taking into account as fully as possible the rights,
and legitimate interedt@n individual and, especially, when weighing them against the
interest.

v Regulatory Fornaf Givingthe Poweof Administrative Discretion

6 Paul Craig, Administrative Law (8th edn, Sweet and Maxwell 2016), p. 469.

7Bernard Schwartz and William Wade, Legal Control of Government: Administrative Law in Britain and the Unite
(Clarendon Press 1972), p. 283.

8[1986] AC 112.

9Mcharg, Aileen. "Administrative Discretion, AdministidakeBaled Judicial Bevi SSRN Electronic Journal

(2017): SSRN Electronic Journal, 2017, p. 270

10Friedrich, J. Carl. 1940. Public Policy and the Nature of Administrative responsibility. Public Policy. Cambridge:
University Press, 843; Kolomoyets T.O. AdminisgatiLaw of Ukr aine. Academic co
S.: Sto' dg€ Pdg0.wdels j o, 2011,
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8. The answer to the question of whether any legal rule gives or neathimenigjtdtivie discretion to a
public authority or not, should be sought directly in the rule. In the vast majority of cases, the te»
would give the necessary answer (for examp
Less common are situations where the answer to the question about whether discretion is applic
arises from the interpretation of the releant rule

Attention!

The Methodology for conducting tleramption revigvgtates that discretionary powers may be
enshrined in regulations or draft regulations in the following ways:

1) through evaluative concept s, for ex@amp
provide ... 0, fdpersos auth@ized to pedgont thedumciidns of thesState or |
sefgover nment may allow ... 0, fa decisionh m

2) by listing the types of decisions which can be made by the aathautiiqpeed to perform the
functions of the State or locaj®etfrnment), without specifying the grounds for making a|decisi
with partial indication of such grounds;
3) by granting the right to the authority (a person authorized toyefioms tfdtfe State or local
government), once certain circumstances are detected (certain legal facts have taken place),
refuse making any managerial decision depending on their own assessment of such facts.

9.  One should understand thatithacesingle or complete list of legislative (regulatory) rules which \
clearly indicate that the public authority has the right (powers) to apply administrative discretiol
discretion powers must always be verified by way of detsilettlaaddys with proper consideration
of the judicial opiniéns

D. Typesof Administrative Discretion

10. Therearethreemainypesfdiscretian

1) administrative discretion regarding a decision/aclioa.public authority has the right to
decide independently whether or not it will make a dééision / act

Example

11J6rg Pudelka Taencept dbiscretion in the administrative Law of Germany and its Delimitation from Judicial Disc

/l Bulletin of St. Petersbuigelbity. Law Series, 2017, Volume 8, Is§uel4l.

12General Administrative Law: textbook / [Hrytsenko I.S., Melnyk R.S., Pukhtetska A.A. and other]; gen. ed. I. S.
. YurinkR#2lnter, 2017.

13General Administrative LawotakifHrytsenko I.S., Melnyk R.S., Pukhtetska A.A. and other]; gen. ed. k S. Hrytse

s . YurinkPRda2l nter, 2017.

14Selivanov.@.AdministratiVeocess in Ukraifeality anBrospects developmentlefgaDoctrines /.A Selivanov.

-s In:Jure2000p. 61; Kuchieawenko N?. Peculiarities Discretion ifax andegalRegulation // «ScienceRise: Juridical

Science», 2017.,1 (1), P. 3%#1;General Administrative Law: textbook / [Hrytsenko 1.S., Melnyk Re5A. Rukhtktsk

other]; gen. ed. |. S. Hrytsegko.: Y ur i n kR Ad2NMelgk RS.r Bevzenko.M. General Administrative Law:

Textbookden edbyR.S. Millers Vaite 2014p. 278
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In case of violations by the supervised entities of the legislative requirements in the field jof urbe
chief inspectors forstamction supervision have the right to initiate disciplinary action against offi
such supervised entities (paragraph 3 f
Urban Devel opmento), i . e initiate lorenot gouirtidieciplinagyu t |
proceedings against the perpetrators. Such a decision lays within the margin of appredgiation
inspector for construction supervision.

2) administrative discretion regarding one of the options of aatetisctionThe public
authority has the possibility to make one of the legally permissible decisions or to perform one c
permissible actiéns

Example

The National Commission for the State Regulation in the Area of Communications and Informa
the right to make a decision on withdrawal (in whole or in part) of a frequency band
telecommunications operator (part 4 of Article 70 ofthe ldaw r ai ne A On Tel e
public authoritys the right to choose between full and paviiatirawal of the frequency band.

3) administrative discretion on the mode of aclitke. public administration has the possibility tc
decide independently on how it will act in a particul#f situation

Example

In accordance with its tasks, the police take measures to ensure public safety and order in t
squares, parks, squares, stadiums, railway stations, airporigeispartgs)caind other public places

(paragraph 10, part 1 of Art i cdteeideih@pendently he
what measures they will take to perform this task

E. Requirement®r Applying Administratiu@iscretion

11.

A mandatory prerequisite for its application is the fact that discretion is bound with regulations
a consequence, excludes the existence of "free discretion” or discretion outside law. "The aut
(= is obliged t@xercise its discretion in accordance with the purpose and powers granted and v
limits of discretion provided by law. If the authority fails to comply with these legal obligations,
erroneous use of discretion” and, therefdigdillega

15Yesseev @. Procedures in the Constitutional Law of Pkiitleesis ; Yar osl av the Wi se N
Ukraine.Kharkiv, 2008, p. 90; Fundamentals of administrative justice and administratiymawalgethediby

Kuybida B., Shishkia \., 2006, p. 167;Hogla C5. Administrative Procedure: TlaadriPracticef ApplicatiofehD
thesisNational University of State Tax Service of Uigiajr#07p. 9495etc

Rezanov S. Classificat i sandlypds// Gustomsn2046,5 (1C4), Pak 188 i s c r
184; Lagoda.® AdministrativocedureTheory an@ractice ofpplicatior? h Dt jhNat®nalsUniversity of State
Tax Service of Ukrairigin, 2007p. 9495etc

17Maurer H. Algemeines Verwaltungsrecht. Verlag C.H. Beck, Miinchen, 2011, S. 148.
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12.

13.

14.

15.

In applying administrative discretion, as the German authors emphasize, the authority must al
account fundamental human rights and that oféacdigemeral principles of governance (first anc
foremost, necessity and propditgpnahich are objective limits for exercising discretion and at
same time arguments for comparative weighing (to determine whether there has been an exce
of discretion). Violation thereof turns a discretionary decision (decisiiscretisad ioto an illegal
onée.

The exercise of administrative discretion, according to Western European doctrine, also ©
authority to comply vpitbcedural ruleglearly set out in the normative act which determines
jurisdictiéd But even outside these legal criteria in the narrower sense, the sphere of free exf
does not arise. We should not forget about the scale of effectiveness and ditpndcciartéaglipi

the exercise of discretion will be rendered as coggon@uwrs) not only when no legal errors have
been committed, but also provided that the public autotetyihas resouresfficient manner

and is as reasonable and pratas possibk.

In decisiemaking process on the basis of administrative discretion, as French authors emphas
must also be taken into account factual circumstances that accompany the precedsraf.decisiol
the relevamtuthority exercises its discretion, it should not make errors in stating the facts. Errc
assessment of the facts, incorrect calculations made by it, all this can cause illegality (unlawful
decision made on the basis of discretilam.comsequences are caused by cases when in adopting
act on the basis of discretion, the authority makes obvious errors in assessments. A manifesi
logical viewpoint is the same as abuse of power from moral viewpoint. The adimenigtration has
exercise its powers, but it has no right to acvabsifirdtiys 4y j ff*  ff to d 2 dzVHIfldny'C, tdgj*
dzOG tsdztsh z© Is WieOdzylzL + € Oolstste(, z3O¢E Is! B Iz Is
Mz tctsotsHY k28 Is ftesyd M 2 sty ' fetaciomcls .z ¢ I il
dM¢ e jfuysoxeechd®y g tedz” dgj 4 5o ddzj dz H 5 Jriztind HOE PR &3
sBddz¢d o y' dzy' WOClsdydedr tBMIsOo ( dz, dzj
gCdzd S Olsd dzj L OC tsdzdz’ Mis! ( fHafhisCdid jtoyg aladizZy iyls 1 Ys HY t
dsdzd € 0¥ Is sOCtsy odtf OHCd, ntLdidj yff " H Ow@H) «
tc i Gsdi ZEME jOodteitsis O - &z dzGf dy joo sl @odeCAr . f " H CElstsd3 L ts
hts ' Ldzsoy do Odedz" o dzOHts®¥ ' H Ckltd Ltk Bt
fsodzseo Oy J dz , Odgjd detsldap @5 mEH@H dz'f o © o

H
]
)
)
s

In addition, it must appropriate meartse achieve this goal. Costs should match the result or be lo\
For example, it is impossible to destroy (demolish) something valuable (for example, an ar
monument of nationgdortance) and build a less valuable building on this site (sh¥ping center

F. lllegal (Unlawful) Administrative Discretion

18SchmidAssmann E. General Administrative Laldes#Regulation: Basic PrincipleSaskf the Administrative
LawSystem / Ebergard Schégdimann; [trarldom H. GermaRyzhkov, I. Soiko, A. Bakanov]; resp. ed. O: Syroid.
[2nd edrevised and supplemented]. KI1.S.», 2009.P. 72.

19Maurer H. Algemeines Verwaltungsrecht. Verlag C.H. Beck, Miinchen, 2011, S. 150.

20[1984] 3 All E.R. 935, p. 951

21schmidAssmann E. General Administrative Laldes&Regulation: Basic PrincipleSaskiof the Administrative
LawSystem / Ebergard Schidigdimann; [trarisom German by Rlyzhkov, I. Soiko, A. Bakanov]; resp. ed. O. Syroid.
[2nd edrevised and supplemented]. KI.S», 2009, & . -24@ 9

2Braiban®G. FrenchAdministratiteaw TranslfromFrenchl Editecandprecededviththearticleby S.V. Bobotov M.:
Progresslo88i P. 194, 194.

23 Administrative law of foreign mmurftextbookM. SPARK Publishing House, 1P983.
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16. lllegal (unlawful) administrative discretion concerns those cases when the authority violates the
forexample, extra vires. In cases when it is a question of, say, the authority choosing the less
decision (from the list of possible), there is no ground to speak about illegal (urdawful) discreti

17. lllegal (erroneous) discredicegrding to German doctrine, can manifest in various forms:

O gxtra vires exercise of discretmecurs when the authority chooses a legal consequence th:
outside the discretionary rule/norm authorizing to exercise that discretion;

b) nonexercisel/insufficient exercise of discretomanifested when the authority does not use
the powers gradtm® it to exercise discretion, for example, due to negligence or erroneous ass
that due to the binding nature of the rule he was entitled to act/omission;

9 abuse of discretiomccurs when the exercise of discretion is not aimed at thegroloséds p
by law or when in the exercise of discretion the relevant critical aspects are not properly
account. Powers are always given to the authority not in its own interests and not in the inte
individual citizen, but in ordee&b public interest. If the authority exercising discretion uses
authority for a purpose other than the achievement of the public interest, it acts illegally an
actions (decisions) can be challengeddn court

18. If there are none of tihewe errors, maybe the decision (action) of the authority is not the

ap

propriate, but it does not make it illegal (unlawful). Such errors (as to expediency) can be col

within the framework of thefaaiurt (departmental) challenge precadd not within the framework

of

administrative proceeétngs

19. Administrative discretion, giving the authority an opportunity to choose between different ways o
some cases may be narrowed down to the point of becoming a single alternative. This happen:

one

decision is the correct and infatkbbése of discretion, and any other decision is an abuse

discretion. The authority, as noted in the-aaguage legal literature, is therefore obliged to "choo:s
the only solution that remains in this case. In such cases, discretionm&ismetiao i&Zero" or
"discretion disappedrs”

if t

Example

According to the law on the police, this body in principle has the discretion in whether pr not
action, when and to whom to apply them in order to prevent threats to pulridesafayweanelr,

here are certain threats taréunddng protected legal benefits, such as constitutional law, the ric

the police to act on its own (i.e. as to whether it is necessary to act at all) may be reduged to :
case, omissiorllvbe a discretionary error and in this sense will?Be illega

G. Administrative Discretiamd Vague Legal Concepts

24Maurer H. Algemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2011, S. 148.
25Maurer H. Algemeines Verwaltungsrecht. Verlag C.H. Beck, MiinchenB2&iban®. AddicAdministrag.aw
TranslfromFrench Editecandprecedediththearticldoy S.V. Bobotov M.: Progresslo88i¢ . 1 9 3.

26)

I

EHid CO B. 1tdvisd] kEmMdtlstej dzdv o OH B dzd MistcOlso d dzs 3
1 j Miedgdst tapCmiatcldine se s kdzde jemdlsiB@. -Mgbdw 1 cOQots, 2

27Maurer H. Algemeines Verwaltungsrecht. VeBagkC Miinchen, 2011, S. 151.
28 Jorg Pudelka Thencept dbiscretion in the administrative Law of Germany and its Delimitation from Judicial Dis
/I Bulletin of St. Petersburg University. Law Series, 2017, Volume. 848sue. 4
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20.

21.

22.

23.

24,

25.

26.

27.

Close to the issue of administrative discretion is the issue of vague legal concepts. This is due
that in botbases the authority gives its own assessment of the situation (circumstances, facts,
makes the final decision. The difference between them is that if discretion is on the side
consequences of the rule ("discretion on legal conseéglisme&sh) on action”, "discretion on the
choice of one of the options"), the vague legal concepts are on the side ¢F|egathtrecuires

the use of appropriate methods of interpretation of law to know the essence (contentj%f such

Different legal concepts have different degrees of certainty. Certain categories that are enshi
texts of regulations, given their legal (official) definitions, or, taking into account the results o
are quite clear and unambgyt@wnderstand. At the same time, legal acts are filled with
categories that must be interpreted in each case. Such concepts include the following: publ
common good, important cause, reliability, suitability, need, especiallydstudrentpsttion,
damage to the natural landscape, etc.

Application of these concepts in each case requires an assessment, and often a forecast of
this, in turn, is possible only in the case of consideration, evatoatioaratng weighing of
competing phenomena. It is not always possible to clearly establish the only possible legitima
in itself. Despite these difficulties, authority must reach certain decisioréin Eertthisaaseson,
discretionral powers to interpret vague legal concepts do not constitute legal constructions
clearly demarcated; they are conditioned by different legislative techniques and can be interch
diffeent methodological viewpgbints

In addition, it sid be borne in mind that quite often one can find mixed legal norms, i.e. those cc
provisions with vague legal concepts on the side of legal structure, and the power to exercise
on the side of its legal consequences. Each of thefsth@auie is subject to assessment according
to rules specific t it

When interpreting vague legal concepts, authorities should take into accourtthieesation of
methods.

Every interpretation of legal concepts enshrineshaulthwegin with a study of the meaning of
respective word.

Interpretation of the law should be based on wording priority. It is necessary to ask what is th
meaning of the expression or sentence in general speech used by the legialaior dfrtteep
wording). If this procedure leads to a clear result, it is authoritative and therefore other interpret:
as historical interpretation [see preparatory work]] and teleological interpretation [what the inte
are unacceptab

However, since each rule to be interpreted is expressed in a sentence, it is also necessary to p
to the position of the word to be interpreted in its grammatical (grammatical interpretation)

29 Maurer H. Algemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2011, S. 151.

30 MoreDetails on thilethods dhterpretation dw, see: Methods of Solving Legal PratdeesTheoretical and
Practical Aspeatsanual B. Shier, V. Duel, lukach, O. Kosilova;.genby R. Melnykkherson: Helvetica Publishing
House, 2020; GernMathods dfaw:textbookE. Sokolov, S. Rosner, R.yWelKherson :. Helvetica Publishing House,
2019.

31Maurer H. Algemeines Verwaltungsrecht. VeBagkC Miinchen, 2011, S. 153.

32Koch, Unbestimmte Rechtsbegriffe und Ermessenserméchtigungen, S. 172.

33Maurer H. Algemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2011, S. 163.
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structural context of the legaliprowghin the law (systemic interpretation). Thus, the interpretati
words in combination with grammatical and systemic interpretation, as a rule, prevails ove
methods of interpretation. However, sometimes teleological and histatioal shtegid also be
used (preparatory work and "what is the intention?")

28. Any interpretation should be in line with fundamental rights and the constitution/fundamental

29. Some national legal structures have a tool fortap@ymggy of law (legislatiav)ich is part of
caselaw: it concerns the application of certain provisions of law in such situations. It is determine
the law is imperfect from the viéwpoimn intention and teleology and is therefore vital.

30. Analogy is not the method of interpretation itself, but a special assessment of the law by the
entrusted with the task of applying the law. Analogy is acceptable only in Higwgsamiedje
legal loophole which exists in relation to current legislation but is not determined in any way.
(closing this loophole with analogous application in similar situations), the authority should s
find a solution in egelse, but to solve within the system; it should be used with caution.

Examples
. The selection of institution is provided by law, but the quorum is not mentioned. This is|offset
wording of a similar provision, which providesfectiba of a body with a certain quorum.
2. If the law does not provide for time limits for appeal or refuse to review, even if the appeal c
review is explicitly provided by law, this situation should be based on the analogyeoflyime lir
determined in comparable cases.

31. Inthe French legal tradition, no "analogy" as such applies, even to "legal loopholes" (which ar
doctrine). Instead of applying "analogy", it refers to "general principles" or "general rules" der
law established by judges (legi}jaticcimply to general legal provisions.

32. EU Lawnust also be interpreted in its application by the national judges. The following prin
interpretation apply here also according to the judiciary of the European Court of Justice:

A Word interpretation and grammatical interpretation

A Systematic @rpretatign

A Teleological interpretation

A Dynamic interpretation according to the

way that its purpose is attained according to the possibility, that is, that it has that parky
isfundamentally a teleological interpretation and the benefits here lie particularly in the «
of Community taw

A Interpretation of secondary law in conformity with the primary EU law: when interpretin
passages in directives, regulatioesisiods, care must be taken to ensure that the result
interpretation is compatible with therhigtieg EU law (primary law, which includes also tl
general legal principles of EU law and Fundamental Rights Charter of the EU).

If an unambiguouarification of the concept of EU law is not possible by interpretation, a reque
preliminary ruling must be made to the European Court of Justice.

33. Starting point for interpretation must begin with Article 31 (1) of the Vienna Convemtion on |
Treaties 1969. This provides that international conventions should be interpreted in good faitl
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34.

35.

36.

37.

to the ordinary meaning of their terms in their context and in the light of their overall object ar
Several core principlesforthpintert at i on of the Convention f

First also here: it is an autonomous interpretation, irrespective of how it may be understood by 1
States. The interpretation of the wording itself has priority. However, also the will of the parties
is relevant to be considereateégoret a norm. The interpretation must be done in good faith an
concrete context is also relevant to be considered as well as teleological considerations.

Based on the teleological interpretation by jurisprudeHée agrfal® different genaniatiples
which can be applied when interpreting the Convention (like effective protection of the Convel
legality, subsidiarity, evolutive/dynamic interpretation and proportionality considerations) I
developed.

Just to bementioned here (but not relevant for the work of national administrative authorities an
judges): The so call ed  ndR glows nattohal aamirpstragive i
authorities as well as national judiciaries a ceuntaiofadigcretion in certain circumstances.

The scope of judlagieview may extenkkgally significarfactsand the application of law in a particular
case What is importastthe extent to which the coayexercisgudicial control within the country.
The separation of powers on the one hand and legal certainty / effective final decision ar
denominato(®r more information on Couktitgpe standards, see Secfion 3
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STANDARDSNDRECOMMENDATIGDI HECOUNCIOF

EUROPE

1.

National doctrines, best practices, and traditions are sources for the formation of internationa
(recommendations). Subsequently, international standards influence the development of legi
pradce in most countries. International judicial institutions are another important international
of influence, since they develop certain rules when analyzing specific cases which involve b
international obligations with such rulegiggeannof national jurisdictions

The Council of Europe, through its bodies, has developed certain standards and reednumnendati
are soft law, i.e. a source of law without normative content so that no obligation can be confer
order to counteract the arbitrariness of the administrative authorities, these recommendatic
certain limits and guidelines for the exercise of discretionary powers by administrative bodies
behavior of such bodies more predictable Aatddaiconsider the rules (principles) formulated by t
Committee of Ministers of the Council of Europe, the European Commission for Democracy tt
(Venice Commission), and the European Court of Human Rights (ECtHR) on the disc
adminisative authorities and judicial oversight of its exercise.

1 Recommendatiore the Committeef Ministersof The Council Of Europe

3.

The Committee of Ministers of the Council of Europe, being based on the preliminary expertis
by expertsom various countries (and even legal systems), has prepared a number of recomrr
documents that raise some issues of administrative law, including various aspects of adn
discretian

In 1977, the Committee of Ministers of the Cdiuropefadopted the first one of a series of
recommendations in the field of general administRéiselldaion (77) 31 on the protection of the
individual in relation to the acts of administrative authofiiies such documents started being
referred to as recommendatfons)

The resolution refers to measures or decisions (administrative acts) that are taken/adop
exercising public powers and which, given their nature, directly affeeett@mgytusriterests of
an individual. In fact, it defined procedural guarantees for a person within the framework of ad
proceedings (regardless of whether discretion has been exercised at all), such as:
- -the right to be heard;
- -access toformation;
- assistance and representation;
- indication of motives;
- notification of methods of appeal (review).

The resolution defined the content of those principles, and for a better understanding and app!
also appropriate to refehéoexplanatory comment attached to the said Resvlatification of

34 Resolution (77) 31 on the protection of the individual in relation to the acts of administrative auth
https://rm.coe.int/16804dec56

35Theunofficial Ukrainian translataraiablén the publitan: Fundamentals of Administrative Procedure and
Administrative Laanual / Gead. Kuybidy.®, Shishkina.Mi K.: Staryi Syi2006
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10.

11.

compliance with procedural safeguards is important to understand whether an administrative |
exercising its discretion, has acted in good faith, weatbitestive¥ss nor negligence.

Example.
Part 2 of Article 2 of the Code of Administrative Procedure of UkraineJAEreiridkieine) states

that the court shall check, among other things, whether the administrative body acted taking i
the individual 6s r imgking process. Judicialtpractice pfeeth @nsitens th
involving an individual in the dewiaking (aka hearing n individual) is a purely discretionary rigl
an administrative body, referring, fe x a mp | e, to such wording
concerned persono or similar. However, i n
if the court interpreted national law in the light of the principles of R8sbluticespEec) of any
administrative act of such nature as is likely to affect adversely his rights, liberties or interests,
concerned may put forward facts and arguments and, in appropriate cases, call evidence wi
taken intaccount by the administrative authditlys, the right of a person to be heard should &
ensured if the proceedings in respect of such a person may lead to an unfavorable decision, w
can report facts and arguments or call evidencentipatrtarg and may affect the content|of the
decision.

In 1980, the Committee of Ministers agp®ved mmendati on -~ R (80)
of discretionary powers by administrative author¥fieshe document contains a definition of
discretion whi ch i s often cited in Ukrainian |

exercise with a degree of discretion when making tllaisjomhen such a body can choose from
several legally permissible decisions what it considersbesy i ven t he ci r cum

First, the Committee of Ministers supplemented the general procedural guarantees set out in t|
Resolution with the following specific rules:

A any general administrative guidelines concerning the dienasierofnust either be made
public or communicated to the person concerned, in an appropriate manner and to tl
necessary, at his request, be it before or after the taking of the act or concerning him;

A where an administrative authority, irsiegeactiscretionary power, departs from a gener
administrative guideline in such a manner as to affect adversely the rights, liberties or ir
a person concerned, the latter is informed of the reasons for this decision either in the
in his respect, or at his request, in writing within reasonable timeframe.

The Committee of Ministers also indicated that an act adopted/exercised as part of discreti
reviewed at least for legality by a court or other independent body.

Second, thCommittee of Ministers has formulated principles that serve as meaningful guaran
fair decision (some of them, such as equality and timeliness, are also procedural guarantees).

An administrative authority, when exerdistrgtionary power:

A does not pursue a purpose other than that for which the power has been conferred;

A observes objectivity and impartiality, taking into account only the factors relevant to the
case;

A observes the principle of equality heftaestby avoiding unfair discrimination;

36Recommendation No R (80) 2 concerning the exercise of discretionary powers by administrative authorities //
https://rm.coe.int/16804f22ae
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12.

13.

>\

maintains a proper balance between any adverse effects which its decision may hau
rights, liberties or interests of persons and the purpose which it pursues;

takes its decision within a time wheelsamable having regard to the matter at stake;
applies any general administrative guidelines in a consistent manner while at the same t
account of the particular circumstances of each case.

> >

All these principlesompliance with the purpopeveér, impartiality, equality andismmmination,
proportionality, reasonableness of time, reasonahtenestodied in Part 2 of Article 2 CAP of
Ukraine as criteria for verification of appealed decisions, actions or inaction of autdmtygistrativ
These criteria do not contain any detailed description in the procedural law, so for their proper
it is advisable to refer to the above recommendation and an explanator{f’comment to it

In 1987, the Committee of Ministers supplemented the two previous recommendations
Recommendation No. R (87) 16 on administrative procedures affecting a large numbet
persong8 The document covers taking efegatatory (individual) actstaftea large number of
persons. It contains the following principles:

A persons concerned should be informed in such manner as may be appropriate and be
with such factors as will enable them to judge its possible effects on their aigtits, libe
interests;

A the administrative authority may require from participants with common interests to ch
or more common representatives or be represented by an association or an organizatic

A the administrative authority should provide, if regillest@dymation about all available
factors which led to taking the act in question;

A the administrative authority may conduct the participation procedure under one or mc
following forms: written observations; private or public heariagjprepreseadvisory body
of the competent authority.

A persons concerned should also have the right to put forward facts and arguments
appropriate cases, present evidence, while an administrative authority should take t
account;
theadministrative act should be notified to the public; the persons concerned may gain :
the followingthe main conclusions emerging from the preteeusgsons on which the
administrative act is basgdprmation on normal remedies tai@ragiministrative act and
the timdimit within which they must
be utilised;
the administrative act should be subject to control by a court or other independent body
when the administrative act is likely to affect rights, libestiestsom the territory of a
neighbouring state, the participation procedure should be accessible to the persons cor
that state, on a Adiscriminatory basis

>

> > >

Recommendation 2004 (20) on judicial review of administrativecsmttsns reqaments for
instruments of administrative justice. It states that all administrative acts (regulatory and indi
subject to judicial review; the court should have the power to review any violation of the law
issues of the lack of jictszh, violation of procedural rules, or abuse of power.

37The unofficial Ukrainian translation is available in the ghblieation

38Recommendation No R (87) 16 on administrative procedures affecting a large number of persons //
https://rm.coe.int/16804eaa5c. The unofficial Ukrainian translation is available in the publication above.

3% Recommendation Rec 2004 (20) on judicalew of administrative acts I
https://search.coe.int/cm/Pages/result_details.aspx?Reference=Rée(2004)i2&l Ukrainian translation is available
in thepublication above
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Attention
The explanatory memorandum statéslihtate Re c ommendati on doe|s n
a very limited range of statutory exemptions from judicidisonay| fexample, apply to certain

acts in the field of foreign affairs, nt e
resulting from the exercise of a discretionary power, although such a power is not, in principle
judicial ngew, the court may examine whether the relevant administrative authority went be:
permitted | imits when exercising such di sc

14. In 2007, the Committee of Ministers summarized its previous work in the field of administrati

comprehensive docuridd@commendation (2007) 7 on good administfaBgithis it considers
that public authorities are active in numerousasphplag a key role in a democratic society. Th
recommendation also mentions that t he me
administration within the framework of t
recommendatisignifies the right of private persons to seek legal redress whenever their rights,
or interests are negatively affected when the public administration exercises its duties in an
inappropriate manfidre Appendix to the Recommanid@itmle of good administration stated and
specified, among others, the following principles:

A lawfulness;

equality;

impartiality;

proportionality;

legal certainty;

taking action within a reasonable time limit;

participation;

respect for privacy;

transparency.

> >

I I T T T D

B. Opinionsof the Venice Commission

15.

16.

17.

The Venice Commission prepares opinions on the most important darft laws for both membe
Council of Europe andmembers from the point of view of the values and principbesoi thfe
Europe. Its opinions are not binding, but affect the legal systems of various states, given the re
this institution. It also prepares case studies and reports, where it summarizes its positions
issues

One of the most coeipensive documents of the Venice Commtissi®ule of Law CheckHht
This document was also approved by the Committee of Ministers of the Council of Europ
Parliamentary Assembly of the Council of Europe

One of the componentsafthd e of | aw, wunder this documen
which can revealed through the question:

Are there legal safeguards against arbitrariness and abuse of power (détournement de pouvoi
authorities?

40Recommendation CM/Rec(2007)7 on good adminigtpstidmi/coe.int/16807096b9

41Rule of Law Checklist, adopted by the Venice Commission at its 106th Plenary Sedsidvightbnas,6) 1/
https://www.venice.coe.int/webforms/documents/ARif2CBI0Y ; f jtoj S ZOH EZC O’ dgf! € s
https://www.venice.coe.int/webforms/docufaetita&jex?pdffile=CGAD(2016)0axkr.
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18.

i. Ifyes, whattilse legal source of this guarantee (Constitution, statutordgia/, case

i. Are there clear legal restrictions to discretionary power, in partedesisetieby the
executive in administrative action?

ii. Are there mechanisms to prevent, correct atoh salmgse of discretionary powers
(détournement de pouvoir)? When discretionary power is given to officials, is there judic
of the exercise of such power?

iv. Are public authorities required to provide adequate reasons for their decisions, in partic
they affect the rights of individuals? Is the failure to state reasons a valid ground for ct
such decisions in courts?

Further on, the Venice @msion explains that an exercise of power that leads to substantively
unreasonable, irrational or oppressive decisions violates the Rule of Law. It is contrary to the |
for executive discretion to be unfettered power. Consequemtystiedicate the scope of any such
discretion, to protect against arbitrariness. Abuse of discretionary power should be controlled
or other independent review. Available remedies should be clear and easily accessible. The o
givereasons should also apply to administrative tfecisions

u. EGHR Case Law

19.

20.

21.

22.

23.

The ECtHR is a court of law and the jurisdiction of the Court is limited to reviewing compliance
requirements of the Convention. In its judgements the ECtHR first of all refers to provisions of
itself, as it is the only binding sourcdmfEENWHR. However, it has also developed different legal
sources to interpret the provision of ECHR: i.e. case law of the ECtHR itself, laws and practice
contracting member states of the ECHR as well as legal documents (treaties anaigsoft law incl
recommendations) produced by the Council of Europe.

The ECtHR case law, at the difference from the recommendations of the Committee of Ministe
Council of Europe and the Venice Commission, isnoindiogmmendatory.

The ECtHR hespeatedly emphasized the need for a legislative definition of the scope of admir
discretion and has itself assessed whether the exercise of discretion has led to an arbitrary
human rights or liberties

The ECtHR oftanalyzes the interference of the authorities in human rights from the point of vie
following test:

A Was such interference prescribed by law?

A Did it pursue a legitimate goal?

A Was it necessary in a democratic society?

When asking thegeestions, the ECtHR goes beyond formal legality (even in the first questi
ECtHR requires that the law be of goodi quledityand foreseeable). This test is fully suitable fi
assessing the exercise of discretion, provided that such ebegrcsamasterference with human
rights and freedoms.

42|dem (seeparab468).
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24,

25.

26.

In matters relating to fundamental rights, granting legal discretion to the executive under tl
unfettered powers would be incompatible with the rule of law. Accordingly, the lladesineuld cle
the limits of such discretion and the procedure for its“dpplication

Example

InKoretskyy and Others v. Ukrniede CtHR encountered a situation where a justice sectar instit
denied the applicantsdé registration of |t he
provisions of the statute with the law: in particular the provisginsobthin@ssociation with Jocal

status to have branches in other cities, involve volunteers as members, and carry out publish
At that time, the law providedthah e r egi stration of a publ]ic
other documents submitted for registration of the association contradict the requirements of
| e gi sTheaBCiHRB stated that such a law was not foreseeable because it gave ropm for
broad interpretation, was too vague, and allowtdubtiiesaa too broad margin of appreciation ir
deciding whether a particular association could get registered. In such a situation, the judi
procedure available to the applicants failed to prevent the arbitrary denial in registratitmeT he EC
acknowledged that the administrative authorities had resorted to a radical measure |n resy

applicant s, which prevented the appliclant
despite the peaceful nature of such activiifebk e restri ctions appl|lie
needo, that being so, the interference |car

With regard to the exercise of discretionary powers, there should be sufficient formal (tt
necessarily judicial) control to provide effective safeguards against their arbitrary exercise. Hov
be argued that in such cases there shautteheer presumption in favor of judicial oversight, anc
there is none, the respondent State should exfptain why

For example, the ECtHR negatively assessed attempts to remove certain types of acts from jud
In particular, in the cab€apital Bank AD v. Buldatiee ECtHR found, from the point of view of the

right to a fair trial, the decision of tI
insolvency judgment based on the Bank Law 1997, as unjlstiedaking decisions on the
revocation of a bankds |icense for the re

Bank, out of the scope of judicial review.

In the case Ramons Nunes de Carvalho e Sa VRbaugaind Chamber summateegeneral
principles on the extent of judicial review (according to Art. 6 para. 1 of ECHR):

A ftribunal o in question mus facthm lae relpvantto s
the dispute before it
A a court or tribun

he t
o] ci al body i n questio

t r
f und

43 Seeparad 7 ofthejudgmerin CaseofKoretskysindothers. Ukraing/ http://hudoc.echr.coe.int/eng?888¥Ppara

680f the ECtHR judgeniefaseof Malon&. The United Kingdhttp://hudoc.echr.coe.int/eng?55ER3

44 See for more detdilS Maggin oApreciation: Interpretation and discretion under the European Convention on H
Rightso, by Stevan Gr eer htpdd/wwnaentoeivt/LibtatyBocs/DGAHREILES/DIGR
ENHRFILES7(2000).pdf

45 Seepara98- 1160f the ECtHR judgenier@asef Capital Bank &dBulgaria Wttp://hudoc.echr.coe.int/eng?i=001
71299

46 See pard76andfurtheECtHRGrandChambetulingsn Case ofdRons Nunes de Carvalhowe Bartugal
http://hudoc.echr.coe.int/eng2EERBO7
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28.

29.

reviewo in the proceedings before it.
irrespective of the characterization in domestic law;

A it is not the role of Article 6, in principle, to guarantee access to a court which can suk
own asessment or opinion for that of the administrative authorities;

A whether the review carried out was sufficient will depend on the circumstances of a gi\
the ECtHRwust therefore confine itself as far as possible to examining the quesiten raise
case before it and to determining if, in that particular case, the extent of the review was

Il n assessing the fAadequacyo of a judicial

A the subjegnatter of the decisiorpdrticular, whether or not it concerned a specialized iss
requiring professional knowledge or experience, and whether it concerned the exe
administrative discretion and, if so, to what extent;

A the manner in which this decision was takeoylarghgiprocedural guarantees provided by
the body;

A the content of the dispute, including the desired and real grounds for appeal.

In the context of an administrative appeal, the answer as to whether the limits of judicial re
Aade qu a teediot omby gn thek digcretionary or technical subject matter of the contested ¢
and the specific problem which the applicant wishes to raise as a central one, but also, more g
the nature of the fc festadland the rature of thapolaty parsuediingth
relevant national legislation. Therefore, the adequacy of the review is assessed in the conte
casé’.

Thus, the intensity of judicial review of the exercise of dedneitistrayive authorities may vary
and may be less with respect to the exercise of discretion in a specialized legal area of law.

Case law of ECtHR to which it has referred in this judgement about different situations in w
examined the intéenyi of t he domestic courtsod review
authorities:

A Tsanovw&echeva Bulgarigcase concerning the discretion of the Council of Justice in Bul
to appoint judges to administrative positions in local cowsteoped fieicial control over
the implementation of the relevant discretion

A Bryarv. TheUniteKingdoncaseconcerning the discretion of a local authority to decide on
demolition of construction sites on the basis of the lack of a permit for sugh constructior

A Potockandotherss. Polandcase concerning property expropriated in Jj9#4igdictibn of
the administrative court to réturn i

A Sigmdaadidlelevisiohtdv. Cyprugcaseconcernintpediscretionfthecontrollinggency in
thefieldofbroadcastifig

47 See paral54155 of the ECtHR judgement in Case of Sigma Radio Television Ltd NH. Cypru:
htp://hudoc.echr.coe.int/eng?i£08166paral B-181andfurtheECtHRGrandChamberulingsn Case ofdrons
Nunes de Carvalho evJortugal http://hudoc.echr.coe.int/eng2EEXEBD7
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http://hudoc.echr.coe.int/eng?i=001-105766
http://hudoc.echr.coe.int/eng?i=001-187507

A Galin&ostova. Bulgarigcase concerning the discretion of the Minister of Justice of Bul
todeprive bankruptcy trustehe right to practfolowing violatioof bankruptcy law

A A MenarirDiagnosticSr.l. v. ltaly(case concerning the discretion aftitreist authority to
apply penalties for infringements of compelition law
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LEGISLATURNDIURISPRUDENOETHEEUMEMBERTATES

1.  Because of the quite diverse systems of administrative jurisdictions in Europe it is a quite com
findout about the elaboration of judicial review of exercised administrative. However comparati
contribute to avoid failings as well as to elaborate a good practice so that this Chapter is devot
comparative analysis.

2. Europeailudicial systems are basically founded mainly on three different traditional approac
common law countries focus on procedural fairness and procedural correctness and intend
objective legality of decisions.

France also basically has tbeegtion of objective legality of administrative decisions in its fc
whereas Germ#adition countries primarily perceive the judicial control in order to protect
subjective rights of individliaksse different approaches have also conesduoe the respective
scope of judicial reviews and density of judicial reviews in general and in particular with |
exercised administrative discretionary decisions.

3. On continental Europe common law features have not much influersyestemadiciakither
German or French legal traditions have been of main influence for other judicial systems. Th
Chapter brings a brief, exemplified overview from some different European countries with sp
on the French and Gerregallsystem hereinafter

4. Effective legal protection standards:

A At any stage an effective legal protection must also be guaranteed also concerning judic
of discretion. Issues of separation of powers on the one hand and the legal certainty ¢
efficient final decision are relevant denominatoasidorahhpproaches.

A In general the intensity of judicial review of administrative acts differs according to nati
traditions and in all countries the judicial control of exercised discretion is limited con
Afaverageo density of control

A In general discretionary decisions enjoy less judicial scrutiny and the scope of review is
limited.

5. In European judicial systems it is generally understood that administrative discretion refers
provided by the legislator in whictinieistrative bodies can have a different degree of freedom to
Discretion is conferred on public authorities for different reasons, e.g. when the relevant circ
cannot be foreseen, or the factual situation is so complex that the caghbddeistononly after the
due consideration of all relevant facts of the case

A. Denmark

6. Unless law states otherwise judicial review includes also discretionary matters. However oft
reduces the review to legal matters (this includes the review of the facts of the case).
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9.

When the administrative decision does natiseleban the court may change the decision and deci
in the merits, otherwise the court may always quash an illegal decision and refer it back to tf
making authority.

In those cases in which the law leaves it open the administratiarestdnatidecision should be
made, then only matters of law can be reviewed.

Sometimes the administration is granted a certain margin of appreciation in such instances, ¢
knowledge of the local situation is better determined by thedtvatib&dmin

B. Germany

10.

11.

12.

Constitutional frame for the exercise of discretion by an administrative authority is the
Constituti on, GrAun d grefectipegadical ptotectibn ptinbipes d@nd the abo
mentioned strictly wunderstood princiThi$is of
the fundament for the German | ur i g gecisiolhe nc
maki ngo/ 0 mar g # for adniinisteaie authariiiea in icasenas mdividual administre
decisions. This means that according to the academia and jurisprudence it is the national legis
grants the executive power seeges/margins and the constitution foresees limits for the legisla
grant such scopes/margins. In any case it is relevant to have an effective judicial control, as
above.

The German doctrine and jurisprudence are quite sophisticatetbqmmagtice in other countries
(e.g. France, UK). Therefore it is relevant to go into details also cos#tlceanetgsdahdaments
of the German doctrine concerning administrative (individual) decisions

Some principle remarks:

A TheGerman legislation and jurispridences t i ngui shes bet ween
Adi scretionary administrationo.

A lnterpretation of wunclear | egal t er ms
academics seen critically, butéesstant jurisprudence) and these two notions must be str
separated from each other.

A German doctrine and jurisprudence distinguish a legal norm between legal facts of a
| egal consequences of a ciaocsned. cNeont aallway
both el ements of a | egal nor m; Adi scr et
the level of legal facts. However, recent developments in jurisprudence (in areas of
politics) show that it cannotshiagliished clearly any more.

A The judicial review is about the examination of legality of the decision, however the
interpret and apply the law freely and judicial review is relatively unlimited, in general f

7ol tan Szente and Konrad Lachmayer ATheAEHRuropeanci p |
comparisondo, page 100.

“leewayfoedci si ons (i .e. fAEntscheidungsspielr2umeo), s«
providing that administrative authorities may exercise discretionary powers according to the aim of the legal auth
and within the limits g the law

This distinction exists also in Spain, I tal yedor U
Zbornik Radova Pravnog fakulteta u Splitu god. 52/2&¥h,mgel12
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control. In any case full judicial control is dengargpuiadetermined legal notions: they are
judicially controlled in a comprehensive manner.

13. Concerning t he Adi scretionary (individua
jurisprudence distinguishes as follows: administrative authpriteg s uch A scorg
maki ngo/ omar gi ns oVisaasjugicialeconira with the aconséquericd o have
only limited judicial control in all these cases) in the following categories of cases:

a)

b)

d)

There is a genedadcretion of the administrative authority: this is discretion for the adminis
authority in a concrete case on specific legal consequences, once the legal facts
met/fulfilled; the legal facts are fulfiled and then the legislaftargnarptions to the
administration which of several different alternative legal consequences to take, e.g. w
is an object which produces a certain danger for fire explosion in a house the admi
authority can oblige the owner ORahetteremove and eliminate the dangerous object;

There is certain margin of appreciationandesghceplanning areas: this concerns discretion
in cases of planning schemes/urban and regional planning regulations/construction
regulationsd is necessary because these legal regulations do not regulase Gor tdet
procedure is gamlented.

There is a certain discretion concerning areas in which it is relevant to assess/evaluate le
here the administrative authordyseajcertain discretion to apply (! not: interpret) cert:
unclear legal terms: this is the case in cases of evaluation of a public servant or exa
decisions, decisions about/on the basis of an examination order and also in cases in whi
risk assessment must be done or predictive decisions/decisions on forecasts. I
assessments of performance cases (schools, universities, and public servants perfor
prognostic decisions and risk daisgsegs®dmea
granted to the administrative authority on the level of legal facts (not on the level
consequences) and judicial control is limited.

There is a certain discretion to regulate certain areas: this is based on quiteereoent juris
when regulatory authorities decide in areas of sectorial politics (energy, telecommu
postal services, railways): E.G. judgment of the Federal AdminiStrativehiCbuitthas
granted this discretion to the regulatory telecoynvelimoitihad to decide on obligations to
access the market and provide services on the telecom market for different competi
discretion is a novum and it is neither specifically on the level of legal facts nor on the le\
consequences.

not as a matter of discretion/margin of appreciation, but more generally as a limited judic
and permission of the administrative bodies to take the final decision without full judici
reference must be made to a recent judgemereadrddeAdministrative Sourtnature
protection issues: Here the court has adjudicated that when according to the state of
scientific knowledge a question cannot be answered and all facts have been investigate
state of knowledgastreached its limits then the judge takes the plausible assessment
administrative authority as a basis for his/her decision.

51Datedlanuarg?7. 2016C22/08.
52 DatedOctobe?3 2018on the Environment Protection Law
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14.

15.

16.

17.

18.

19.

On the one hand side discretion exists not on the level of facts but only on the level of legal con
On the other hand side undetermined legal terms are interpreted. Although there is a certair
appreciation in the interpretation of the norm, this is not discretion. Therefore there is full judici
this respect by courts.

Exception: n certain cases odefofidecsiong ik m $1 gipande)aiHere m e ¢
is also likewise a limited judicial eantral h o u g h i tstrictuissensulot fAdi scr et

In cases) tod) Judicial review is limited as theegaoring

A whether the statutory limits (the frame within which discretion can be exercised and w
be legally provided in this applicable legal provision) of discretion have beer overstepp

A whether discretion/margins of appreciation hesfeera manner not corresponding to the
purpose of the empowerraent

A whether the statutory criteria/aspects relevant for the exercise of discretion have be
wrongfully

A whether there were relevant procedural shortcomings, arbitrariness of the decision, vi
recognized basic principles.

Practically spoken relevant questions for a judge are:

>

Has the authority realized and seen that the legislator gran® discreti

>\

Did the administrative authority fully explore and established all relevant facts of the ca

>\

Is the exercised discretion proportionalvisvisother laws and specifically
constitution/fundamental rights (was the actiadwiirifsération necessary to achieve the
legal aim? Was the action appropriate? Was the action adequate?

When the administration did not make use of its discretion in a specific case, when it us
criteria/aspects or when it gave the criteriayagpectgeight or when it chose an alternative to whi
it was not authorized by this legal provision, these are manifest errors.

As a consequence of such manifest errors, the court must not put its own discretion on the p
authority in such cases but quashes and refers the case back. However, in a case in which d
delegg educed to only one proportional actior
merits of the case

Furthermore the administrative authority
discretion during court proegedit may supplement its discretionary consitferations

u. France

$3Zoltan Szente and Konrad Lachmayer ATheAHRuropeanci p |
compabkil®®ono,
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20.

21.

22.

23.

24,

25.

26.

27.

Unlike the Germ#madition countries the French approach does not distinct between ur
(undetermined) | egal teramspraemrcd atdiisred /ed d io:
administrative authoFuttilkser mesreeggiandteldetbr
IS not (only) on the level of legal consequences (like in the German tradition countries} but ma
into account the level of facts and includes a margin of discretion of the administrative authorit
facts (it is a perception of general discretion to act and to decide).

So there are cases in which the administration is less bound by the law, but enjoys quite som
to act (Amargins of appreciationo) Apoavoi
di scr®tionnairebo

This is seevisavisthosecases, in which the administration is bound, which are mandatory pow
the administration.(i.e i ¢ 0 mp @t thisinceans that tReeadministrative authority is legally boi
to other decisions which themselves have legally bindinwyefféoe @dministrative authority has no
other option than to adopt a given administrative decision (e.g. the applicant has asked for a bui
in an absolutely Amunlding zone. In this situation, the administrative authority is legadfydmund tc
to deliver the permit; e.g. the specialized asylum administrative authority has denied the refu
the Prefect (as the other administrative authority) is legally bound to refuse the refugeedpesident

The doctrine and approdcha he juri sprudence on kinds o

German approach which distinguishes even diffdrent ko f A d i s c°%. eTthe samed  (
Afirel axedo approach is seen with respect t
di stinguish between fiundetermined | egal te

Furthermore it is relevant to point out taatetRe way of organization of judicial control has spec
systenbuilding character; thus this is the starting point for the analysis on judicial control of
administrative discretion. It is also noteworthy to stress that specifieslbe jofispench courts
(mainly the Supreme Administrative Court, i.e. th€ &renshe i has abriributed & )ot to the
construction and development of this-sy#teng approach

The basic idea on judicial control is to control theeggéttigéthe administration and also to actuall
guarantee <citizensod6 individual rights. Th
complaint before administrative courts on the basis of different types of court proceedings.

The characterization of the different types of legal actions/complaint proceedings is comb
corresponding different judicial review and different competences of the reviewing administr
(including contadlexercised discretion).

Themain different types of complaints to administrative jurisdiction according to procedura
jurisprudence of theenchC o n s e i (ile. Sdapdelé Administrative Catd, Gtuncil) are the
following”:

54This differentiation is also made in the egahaystem

%As a third category those cases in which an wunder
public orderodo or fAdisproportionate infringfement to
appreciation.

56 See for more detail$nivProf Dr . Mar kus Ludwi gs, AKontroll dicht

offentliches Recht und Verwaltungswissenschaft, Heft 105 MEB£LD20,

57See e.g. decision of 16 Febd@y, société Atom, with which the judicial control was changed from A) to B) or ce
areas of administrative sanctions. The basis for which kind of judicial review is applicable is often found in the re:
administrative law itself, e.g.: forremvn me nt a | i ssues the code de | 6envir
for judicial review, like Art. L6 5A4. L. 213l and some more (contentieux de plaine jurisdiction)
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ay NUI t rpa ocieread® omrgtsedn t(ii e lex d erfilll &ppeal preceediigs
(Recours en annulgtitms is the most important kind of legal action/judicial proceeding
it is a general reyiuewpsdamrmd i ionoi, s aa ki
i ndi vidual administrative decisions. W
court to annul the administrative act (or to declare it null). The legal action does I
suspensive efte This action is available to contest individual administrative decisic
normative acts of the administration

Here judicial review is generally #fAful
limited concerning the es@daliscretion (which has been granted to the administration b
legislator). Judicial control is done to check the compliance of the administrative dec
certain legal standards (including general principles of law that can effedivelyaistect
e.g. like the right to lead a normal family life). A judge may (only) annul the administ
(retroactively) and sometimes limiting the effects of the annulment so that there
Amani festly excessive ificqurispredgnece of ¢the $r@nch
Supreme Administrative Court (i.e. Cou

by AJudi ci(ail. eappCoantoent i eux) or ORecour se
jurisdictiongtepending on the area of law, it includes either an objective control of leg
administrative decisions oirs subrsittedd tp eiwval t i
justice in Germapeaking countries (like contractual disputes with the administratic
administrative liabilithis means it concerns subjective legality of administrative decisic
between two parties). In this typecetgmags judicial review includes review of discretic
exercised by the administration. In these cases the judge has full judicial control and is
to the arguments of the parties to the case and can modify or replace the administratiy

c) legal sanct i oRantergieunde & prdprepsips & releviant legal action
in order to sanction a person (mainly e.g. disciplinary cases).

d) Jjudicial powers in enforcement proceediRgs fiez o i r d3 nj onmti on/ p

The classification betwaead) is primarily done on the basis of the seibst#tiec of administrative
lawss,

Al so the approach concerning judicial con
sets of legal actions and the respective density of judicial review (rajaradn.here:

In general there is no final and definitive list by law on the kind of judicial control to apply in whi
of cases, but it is mainly based on jurisprudence.

Based on this classification of which kind of appeal/proceedings we have, seconuestiepthe
namely to address which kind of judicial review on exercised discretion we face with respec
different types of proceedingsré b 0

Judicial review on exercised discretion in cases ¢filtra @ires pfioceedings o r nf ul
proceedingso) is about a possible excess o

S Hugo Flavier, Charl esr #amecgerbdtAwene mi Sitm@uli ari tJysa
Vol. 1l (2016), Issue 2
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32.

33.

34.

35.

36.

lies on the control of the concoetent of the discretionary decision itself and this is checked ag
the background if the decision follows the purpose of the law and the general interest and pror

The jurisprudence tends to acknowledge such discretionary palmgrssifatierain more technical
areas of administrative law or in matters of policy. In these situations, the judge will exercise a li¢
on the administrative act, and will only ¢
ferreur manifeste d'appréca@tjon Thus only in case of rele
administrative authority, it may come to an annulment of the administrative act.

Judicial review also includes the quesithooofipetence of the administrative body to decide as v
as some basic formal/procedural requirements to be met by the administration

It must be stressed that there is a certain tendency towards full judleial joowlicztiopand an
indivdlual legal protection to limit the scopes of discretion (by juriSreceocejechnical an area
is, the more likely is a limited judicial control: e.g. to legally review if a theatre work is likely to a
repertoifd assessment of job equivalence or equivalence of a diploma, equivalence of agricult
Also with respect to political considerations the judicial review is limited (e.g. with respect to
dismissal of an agent of the government).

Thereis also a certain trend to start indepeawienistrativeuthorities. These are independent
authorities outside of the normal organizational setting of administrative authorities. They are i
visa-vis other administrative authorities as vigthasadministrative courts and are considered to b
quastourts, they can be described as tribunals in the sense of &rt. 6 ECHR

They have been established in areas of e.g. public telecommunication, data protection,
administrative documents, financial market supervision. These authorities can take indiv
regulatory decisions. Their decisions are subjectritréégalgbdy theo n s e iekcepd sarietiora t
decisions imposed by these authorities (full judicial review by administrative courts).

D. Hungary

37.

38.

In general the courts have full powers in tax or social security cases or wheadiminéstratotkzd
authority is a natieleakel public authority and there was no superior administrative authority in b
However, if a court may change an administrative decision in the merits depends on the proce
which the sets of casesarumerated in which the courts may decide in the merits.

Administrative decisions adopted in discretionary power may be overruled if the decisio
administrative body has not established sufficiently the facts of the casenguliedswitit the
relevant procedural rules, when the criteria/aspects of the discretion may not be identified or the
of evidences has not been reasonable. However, only such procedural mistakes which affe
decision on the merithefdase lead to the annulment of the administrative decision

E. Netherlands

%Judgement Conseil doéEtat 19 February 1954, Rec.p.
March 1959, Rec.p.179
https://translate.google.at/translate?hl=de&s|=fr&tl=en&u=https%3A%2F%2Fwww.lagh &2 ERARmnde”ipbp
%C3%A%tionnaire_en_droit administratif (fr)&prev=search

60Zol tan Szente and Konrad Lachmayer AThe principl
comparisonodo, page 114.
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39.

40.

in the merits itself, depends on whether there is only one lawful decisioaffsyssilzishifica
number of lawful decisions wouldsbiblppthe court may then decide in the merits (instead of
administration) even in cases of discretion, when the court is convinced that the new decis
administration would not be differ eketntof r «
consideration also the arguments of the parties to the case and the parties to the case can a
from the court to decide in the merits of the case.

Furthermore, it is noteworthy that administrative courts have also the powrito givegiy
which the administrative authority gets ¢t
| oopo®t power)

F. Slovenia

41.

Here, discretionary decisions can be appealed based on the grodisdsetiahding powers were
not used within the limits of the law or not following the legal aims, because of which these pc
granted to the administration fAmisuse of
the discretiomas not used in accordance with the principle of proportionality or could have beel
a more appropriate manner to satisfy public.interests

G. Spain

42.

43.

The scope of review depends on t hreegdatdod
administrative courts have no limits (can quash, decide in the merits of the case, full judici
However, concerning fiacto discrecional o0,
administrative courts restramstiges to check only legality issues (i.e. if there were procec
mistakes, participation rights, competence of the decision maker). Courts tend to defer to adi
discretion as to the actual content of the decision: when there is ampkex dfataicong of
conflicting interests, more discretion is granted to the administrative authority.

When there were mistakes in cases of discretional decisions the decision is only quashed wher
can demonstrate that the authority had igjearestatutory or procedural rights, the decision cant
clearly be grounded in the facts of the case or when the decision is clearly not sound or arbitre

H. Influenceson All EUNationalApproaches by ELAw :

44,

45,

Both, the national German structure as well as the national French Fégaé stnasugeprogress

of change, caused by EU law: EU legal guidelines and demands are transformed into
administrative law of the member States wiraplémgnt or execute EU law. Furthermore certa
formats of organizeebperation between different national administrations within the EU influen
the respective national administrative law.

Most of all the pldnciples of effectiveness and ade@s well as good administration and the
principle of effective judicial protection have major influence on national administrative proce
also with respect to judicial review of digcitian bigger part of EU law is implemented by
adminisative jurisdictions within the EU. This has and will have future impacts on national p

66Zol tan Szente and inkigenaf afféctive egalhpnotestienrin adriifiseative law. A Europe
comparisonodo, page 243.
62| ike legal structures of all other EU member states
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46.

structures (as well as vice versa) and explains certain specificities in jurisprudence (and also
national jurisprudence as well as developatentalfjarisprudence) also concerning density of cont
(and discretion).

In certain specific areas, which are regulated by primary or secondary EU law, e.g. telecomr
state aid, pharmaceutical products or asylum, certain standards obuteakaye based on EU
legislatian

47. Also the CJEU applies certain margins of appreciation for the administrative authorities in ce

48.

49,

50.

(which have their basis in EU law): e\gseEQode, telecommunication (here: explicitly note
Adi scretiono) or i m@&scerfaie maagmed apordciativpnadiscretioa is grant
to administrative authorities with limited judicial control. This affects directly the respectiv
procedural law and must be applied in this way.

On the other hand CJEUalssstrengthea the requirements for judicial control which may also af
national procedural laws as to intensify judicial control in certain areas (e.g. asylum law).

Member St at es -anpusrto aaxhm! ye vtemi si fTAEUW insandot
which will bring future changes in the density of control/judicial control of discretion as well as \
to access to justice.

Limits of judicial control from the perspective of CJEU:

A It lies in the discretion of the national (not supreme court) judge to refer a question to C

Alt does not Ilie in the discretion of a
ACourto ; this is assessed autonomousl

A In cases of economic relevance/highly technical cases the institutions (e.g. European Cc
in state aid cases, decisioogmpetition law cases) have broader discretion and no econc
facts and circumstances are reviewed by CJEU (including General Court of EU): only r
wrong assessment or a misuse of power may have the consequence that the act/decis
Europea Commission is annulled.
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NATIONAL LEGISLATION AND JUDICIAL PRACTICE

A. National legislation
Constitutional aspects

1. Discretion, being a power of administrative authorities, may exist only within the limits set by
Thisconclusion follows from the provisions of part 2 of Art. 6 and part 2 of Art. 19 of the Con:
Ukrain@ binding on public authorities, authorities of the Autonomous Republic of Crime
governments, and subjects with delegated powenrg, tresaito act only on the basis, within the
powers and in the manner prescribed by the Constitution and laws of Ukraine. This me:
conseqguence, that discretion,

- first, it can be applied only if the law authorizes the relevant subject and
- second, the exercise of discretion will not entail violations of law.

Forms of legislative authorization to apply discretion

2. Wordings of law (regulation) which allow concluding that an administrative authority may exercis
includethe ol | owi ng: fmayo, fhas the right too,

Examples
1. Part 7 of Art. 21 of the Law of Ukra
arising in the process of public discussion, acartci on commi ssi on| ma

2. Part 5 of Art. 34 of the Law of Ukr a
check of oneb6és vehicle, a police officel
door.

3. Part ®f Art. 36 of the Law of Ukraine "On the National Police": a police officer may re
prohibit vehicles and pedestrians from certain sections of streets or autoroads.
4. Subpara 27 of para 4 of the Regulation on the Ministry of Justice efMikiainenfh

Justice shall promote the development of legal services for greater enjoyment of th
freedoms, and legitimate interests by citizens and legal entities etc.

3. In addition, the exercise of discretion may be established by way of:

- listing the types of decisions which can be made by an administrative authority, withc
specifying any grounds at all, or mentioning them partially

\ Example ‘

63Part2 of Art6of the Constitution of Ukrédinee gi s | at i ve, e x e c u tige tharauth@ritydvithinu d i

the Iimits determined by this Constitution and in
Part2 Art 19oftheConstitutioofUkrained Pu bl i ¢ aut hor i tgoversment and thér officials shall be
obligeda act only on the grounds, within the powers, a
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I n accordance with subpara 18 o fordpr&uaa 1
Service of Ukraineo, bodi es, uni t s, ser
Service of Ukraine have the right, depending on their competence, either limit or temporat
T in cases caused by circumstances relatib@rt@ecuring of the state border of Ukrgine, ¢
conducting exercises and practicing field firing, or performing various works, moving
watercraftor allowing people to certain areas/objects in the border zone, controlled borde
excepfor construction works conducted on the basis of an international agreement, anc
important works aimed at the relief of the consequences of natural disasters or logi of a «
infectious diseases.

- granting an administraéiuthority, when having detected certain circumstances (in cas
occurrence of certain legal facts), with the right (authority) to make or abstain from 1
decision depending on its own assessment of these facts.

Example
In accordance withpaft 1cAr t . 33 of the Law of Ukry  ai
may interview a person if there are sufficient groundshatdetidwaes the information which
is necessary to perform police duties

Requirements for the application of discretion in accordance with the Code of Administrative Procec
of Ukraine

4.

In Ukrainian legislation, certain standards of discretion can be deduced from part 2 of Art. 2 of 1
Administrativerocedure of Ukraine, which, in fact, lists the requirements that must be met
administrative authority when making any decision that affects the rights, freedoms, or inter
individual.

Thus, one may conclude that an administrative eWmoriyercising discretion, is obliged to act:

- onthe basis, within the powers and in the manner determined by the Constitution and laws ¢
In essence, this criterion follows from the principle of legality, enshrined in part 2 of Art.
Constitution of Ukrai ne. At the same tir
interpreted broadly in this case, and coveraut$ ofilyarliament, but also decrees of the Preside
of Ukraine, acts of the Government, orders of central authorities, which may formalize th reg
an administrative authority. In other words, an administrative authority shall be &nmtpowerec
exercise di s cintertaliaaso set up tha kmits o disoretibndry powers and tl
manner (s) in which those powers wil/ be
| awo, accordingl ytiopn. applies i n the field ¢

- using the authority for the purpose such authority has be@mnagramgetiscretion should have a
purpose that would be a mandatory criterion for an administrative authority when deciding ¢
particular measure. The purpose of gdastretion is one of the tools that makes it possible
formulate the appropriate pgraeting in accordance with the constitutional principle of e
certainty and to | imit the discret ipwoposes o
follows from the rule itself. However, it can be formulated separately in the text of the law, w
the relevant discretion. If necessary, in order to establish the purpose, it should be de
interpreting the relevant law. If énpra@tation methods do not work, then one should refer to
constitutional law, in particular to Art. 3 of the Constitution of Ukraine, which states that ensu
rights shall be the main duty of the State. The purpose of the relevantgmbeontainat in
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law that goes beyond a particular piegsslationn particular in other laws, as well as in treatie:
relating to the scope of the relevant law. The misuse of powers shall be deemed gs abuse ¢

in a justified manner, i.e. taking into account all the circumstances relevant-toakiegdecisic
(action)Discretion allows the administrative authority to make the most informed decision ir
circumstances, based on personal (internahhasse$scircumstances, rather than on a clea
instruction of the legislator. Therefore, when exercising discretion, it is necessary to unc
analyze and weigh thoroughly certain facts in the case while bringing them align with the leg
other legal criteria relevant to the case. As opposed, those aspects that are not directly re
specific case (decision, situation) cannot be taken into account;

impartially (unbiasediyjis requirement means that, when exelis@ietipon, an administrative
authority is obliged to take into account all the factors relevant to a case and to consider
factors, taking due account of them. In the meantime, the representative of an authority shal
illegal influena@pt have any personal preferences/aversions in respect of the parties to a ca
not have any interest in the outcome of a case (i.e. shall avoid conflicts of interest);

in good faitfhis implies a duty to act with sincere intention (siniclergly hooestly), in good
faith, making every effort. Dishonesty necessarily involves intent or negligence;

reasonablyWhen exercising discretion, an administrative authority should, as a rule, we
seriousness of individual circumstances and degksgion based on their considerations anc
assessments. At the same time, he must act prudently (rationally), otherwise its decision
unlawful. This rule defines the limits of irrational, i.e. describes a decision that would never k
anyreasonable officer. From the point of view of control over the application of discretion, tt
that the administrative court should not exercise it until it can (still) be considered that the d
been made reasonably. This is this rigeilitaties the administrative court to allow an administrat
authority to exercise discretion. Accordingly, decisions, actions, omissions that are not ir
common logic and generally accepted moral standards should be considered unreasonable

in compliance with the principle of equality before law, while preventing all forms #indiscrim
administrative body shall treat equally people when making decisions in the same
circumstances, i.e. the same legal consequences shilleocicoumstances are the same. In a

nut shell, the requirements of the principg
treat in arbitrarily different manner what is the same/equal or treat in arbitrarily similar man
na the same/equal .o In order to find out

to compare all legally important facts. The practice is of great importance here: one should
administrative authorities have already sdéiadsiteations. If there is already relevant practic
then the authorities cannot deviate without proper justification. Adherence to the principle
may lead to the situation where the dexakiog options of an administrative body arednarro
down to only one good option. However, the principle of equal treatment does not oblige to r
illegal practice of exercise of discretion. Otherwise, by issuing illegal decisions, admi
authorities would nullify the validity of law;

prgortionally, in particular with observance of due balance between any adverse consequen
rights, freedoms, and interests of a person and the purposes which are aimed with such .
(action) being made (takEmg criterion reflects thecyple of proportionality. The purpose of this
principle is to achieve a reasonable balance between public interests, which are aim
decisions/actions of an administrative authority and the interests of a particular person.
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consequences thbe rights, freedoms, and interests of an individual must be significantly less t
damage that could occur in the absence of such a decision. To ensure respect of public in
should opt for means that are the | east T

On the other hand, this principle calls on the administrative authority to refrain from taking
cases where any measure at all may have consequences that are adverse to the rights of
concerned and disproportionate to the agd.pursu

The application of the proportionality principle may result in the number of possible options |
be chosen (taken) by the administrative authority will decrease, to the point where there i
legitimate option, i.e. it comes to a stubtiominar r owi ng di screti on

- taking into account t he -makingpoocedasaccordamgce with t ¢
the European standards, which are enshrined in the ConstitutiarpaftkcdiAet. 5, part 2 of
Art 34, part 1 of Art.i3@y individual who enters into relations with public authorities, and esp
on issues that may have adverse consequences for such an individual, should be given tl
express themselves, to state their positioseno nglevant evidence, arguments and objection:
Such a procedure is a mandateey@re d i t i on f or the admini st
with other requiremémntsasonableness, impartiality, good faith, prudence, etc;

- inatimely mannez, within a reasonable tirhes requirement means complying with a time fran
set by law or not even defined, without undue delay. This principle is of particular importanc
where, in order to carry out a lawful activity, one shoulc fadtceassvor other type of permit
from an administrative authority. In such cases, it is extremely important for the applicant w
license or other permit to obtain as soon as possible accurate information about the decis
authority isswg such a license/permit. The absence of a statutory deadline for such a decis
put the applicant in a state of uncertainty for an indefinite period of time, which may ca
significant practical problems and be a covert form of arbiteasae®ssapplies to cases where
the actions of an administrative authority in a particular case create a situation of uncertaint
limits within which the person concerned may exercise their rights, freedoms, or interests. C
what shoulie considered an acceptable deadline in a given case depends on several circun
I in particular, the complexity of the issue to be resolved, the urgency of the decision, and tl
of persons concerned by thé<ase

6. At the same time,itshbuel not ed t hat in some cases ¢t he

interfere in the activities of administrative authorities regarding the exercise of discretion. This is
the common approach in European countries, whichcsayts thatially should not substitute the
expertise of a specialized authority with their assessment.

] Example

64Codeof AdministratirocedurefUkraing / Bul | et in of the Vef8Bhovn87Rada
Practical Commentary on the Code of Administrative Procedure of Ukraine / under gen. l€ldeRdB.: Melugkica
Publishing House, 2019, General Administrativebloa:/tBtrytsenko 1.S., Melnyk R.S., Pukhtetska A.A. and othe
under general ed. I. S. HrytseikoYurinkom Inter, 208, c o mmendati on -~ R (80) 2 o
administrative authorities, adopted by the Committee of MihiMersiroi980 at the 316th meeting of the Ministers'
Deputies // See: Administrative Procedure and Administrative Services. Foreign experience and proposals fc
Compiled by V.P. Tymosheluk.Fakt, 2003, pp.-469.
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Pursuant to Art. 26®f the CAP of Ukraine, when considering administrative cases concerni
recognition of a bank as insolvenearocati on of the bankos | bal
withdrawal of an insolvent bank from the market, or introduction of the temporary administre
bank, etc., the court uses as a basis for its assessment and relies orarglantédbiaise
assessments and conclusions of the National Bank of Ukraine, the Deposit Guarantee Fund, 1
of Ministers of Ukraine, the Ministry of Finance of Ukraine, the National Commission on Sec
Stock Market, which underlinegpecteve decisions, unless:
1) the appealed decision / act was adopted with a significant violation of the established proce
adoption (violation that significantly affected the resul of assessment);
2) quantitative, qualitative assessmemisnahdions are based on obviously erroneous informat
and / or do not take into account significant circumstances (facts), which if duly considered, wc
impossible to make the decision/act which is currently contested,;
3) there are obviouscdipancies and/or logical contradictions between quantitative| quali
assessments and/or conclusions;
4) the appealed decision/act has been adopted/ in the absence of authority or with the use ¢
contrary to their statutory purpose

Perspective legislation

7.

Enshrinig requirements for decisions and actions of an administrative authority in the CAP of |
be explained by the fact that at the time it was adopted there was no law on administrative
where these requiretaesimould have been enshrined, because this law is intended to set out sta
for such authorities.

The Law on Administrative Procedure is an extremely important regulatory act that should
relations between individualadmahistrative authorities. The main task of this law is that it can mi
the strategically weak position of an individual before the authorities, or, in other words, thr
binding and imposing on the administrative authority certalitiesdpefiosédthe individual, manage
to balance the parties and compensate for the relative weakness of an individual in relatior
Staté. Along with this, this law is important also because it will help improving the quality of adn
savices provided to individuals by administrative authorities, which, in particular, can be achie\
the formalization (standardization) of procedures for their activities.

Attention!
Paragraph 7 of par tAdmionfi sAtrrta’tsuggestsftRe falmemglidur
definition of Adiscretionary power 0: mar g

make a decision or choose one of the possible decisions in accordance with the lafamnd the |
which such power has been granted.
Although the given definition is different from the one suggested in the Methuutolggipof Anti
Expertise, the essense is the same. Key emphasis is on the fact that administrative aythoritie
rightto choose one of the possible solutions while acting within the law and with the purpose
such power is granted. However, it should be noted that these definitions do not take|into a
more type of discretion which consists in therairaimisthority deciding whether it will take an
actions at all.

The draft l aw AOn Administrative Procedur
authority in Art. 4. These standards (principles) must be observéenchakimg decisions (taking

65Liukhtenandt O. DfaAdministrative Procedure Code of Ukraine and modern administrative procedural law // Yu
zhurnal ,-p25002, ~ 5.
6Dr aft Law of Ukr ai n#http:/Bearcihliganakeniual tdoca.nsilink®/JIORQ9DANteNd u r e
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10.

actions) on discretionary basis. It should be noted that most of them (standards) repeat those
part 2 of Art. 2 of CAP of Ukraine. Therefore, we will further analyze only those which have
mentioned yet.

These include, in particular:
1)rule of law

The core of this principle is set forth in the Rule of Law report, approved by the Venice Commis
was heardon256 Mar ch 2011, and | ater in the Comi
Section Il of this publication for more details). The rule of law principle is a complex structure tt
a number of mandatory elements, such as: legality; legal certainty; prohibition of arbitrariness
justice delivered by independedt impartial courts; respect for human rights; prohibition
di scrimination, and equality before the I
one of these elements would mean violation of the rule of law.

The legal certaintygugement, which must be observed by way of granting discretion unde
(regulation), is important in the context of discretion. This means, in particular, that the power i
not be so Abroadod that i uativerutholity carontakelitsedeéésibns a

2)legality

3)equality before law

4)validity and certajnty

5)impartiality (unbiasedness) of an administrative authority
6)good faith and prudence

7)proportionaljty

8)openness

Administrative authorities have a hierarchical structure, so higher levels can instruct their subc
how to behave and, among other things, on how to exercise certain discretionary powers. T
such instructions may vary: from a spaageneral rule of application of a specific legal power. St
bylaws (e.g., instructions, letters, etc.) serve to making certain standard decisions, that have
particular discretionary practice, a rule or obligation, but they cannexdodetbtelyiscretionary
powers established by law. If some discretionary practice already exists, it is important for peo
it, because it gives them better understanding of how the relevant lawesideappliesh Be the
principle afqual treatment, openness of administrative practice may have certain legal implice
people. Therefore, the Council of Europe Recommendation No. (80) 2 stipulates that such pr
discretionary powers should be mad#$gpubli

67 Generahdministrativeaw textbook [Hrytsenko 1.S., Melnyk R.S., Pukhtetska A.A. and other]; under general ed.
Hrytsenke K.: Yurinkom Inter, 2017

68 General Administrative Law: textbook / [Hrytsenko 1.S., Melnyk R.S., Pukhtetiskd; Aiddemgeneral ed. I. S.
Hrytsenke K.: Yurinkom Inter, 2017
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11.

9)timeliness and reasonable time
10)efficiency

Administrative authorities, when exercising their duties: on one hand, dispose of (public) resou
are often limited, and on the other hand, make decisions that may affe(irtse aakoomt of
resources that belong to individuals. In this view, when choosing options in the framework of
such entities should take into account their managerial efficiency. The efficiency princip
administrative authoritiesngakire that all their actions (decisions) are reasonable and evide
based, resting on the assessment of future impact and, where possible, previous experience
also requires achieving good results while minimizing costs in termsprbcesses;estivities,
time, and volufge

11 presumption of legality of actions and requirements of the individual

Given the provisions of part 2 of Art. 3 of the Constitution of Ukraine, according to which Huma
freedoms, and guaranteesetif shall determine the essence and course of activities of the Stat
the State shall be responsible to the individual for its activities, it is presumed that the require
actions of an individual in relations with an administrativarauletgptitgate. Accordingly, the
administrative authority is obliged to prove otherwise;

12)formality

The formality principle is manifested in the fact that the administrative body shall deter
circumstances that must be established to resmdveingsirative case; shall determine which
documents or other materials must be provided by an individual to resolve the relevant case,
where the applicant cannot obtain them, shall request (demand) them from other public au
privag¢ persons. This principle requires an administrative authoragtivebpgsition and aim at
creating favorable conditions so that an individual could resolve their administrative case. Tr
additionally implies exclusively formal canomumiith individuals, with respect of establishe
procedures during official working hours of the relevant authority;

13)guaranteeing to an individual the right to participate in administrative proceedings

14)guaranteeing effective legal rem&hdgeprinciple requires the administrative authority to provi
an individual with all the necessary information on the terms and procedure for appealing the

The draft law explain in details how the principle of legality appliesacticeiatemdtolecisions
taken by an administrative authority on the basis of discretion, in particular, it is considered tr
lawful if the following conditions are respected:

- discretionary powers are provided by law;

- discretionary powers are eseztevithin the limits provided by law;

- the administrative authority made the legitimate choice in order to achieve the purpose
which it was granted with discretionary powers and in comliance with the general princi
the administrative procedure

69 Kharchenk¥. Principles oBetup of theSystem of Strategic Management of Industrial Enterprise Developmen
Economi cs-p62014, -~ 4.
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12.

- the legitimate choice of the administrative authority does not unreasonably neglects pre
decisions made by the same administrative authoruty in the same or similar cases

Attention !

Understanding the content of the requirements set out Artp2rb2 @AP of Ukraine, and similar

principles (standards, requirements, etc.) set forth in other laws and bylaws, should be the sar
these regulations govern the managerial (administrative) activities of the sameirange of entitie
executivauthorities, local governments, authorities of the Autonomous Republic of Crimea, oth
entities vested with public authority functions.

The above standards (requirements, principles) concerning the administratdenaustidageof
bodies «repeat» those set down in at the Council of Europe instruments, including in Recon
No. R (80) 2 on the exercise of discretion by administrative authorities adopted by the Committs
on March 11, 1980

] . Nad judicial practice

l e stedMmMlsOdzdzy MEH OB ftsdwislksw HdMCted y' ~ OHA dz

13. The terms nAdi scr edndtberikeare fiotdusesl m Ulganiarolegiglatigmer p o v
Parliament, or President, or Government acts, excetrfapthoni policy documents in the context
of the need to reduce discretion for administrative authorities. However, the weight of these ¢
judicial practice is growinghwrtniicates that they are no longer purely doctrinal.

14. According to the Unified State Register of Court Decisions, when this report was being drafte

2, 2020) , the term fAdiscretiono amidistratdve r i
judgments, representing 0.34% of all judgments rendered in such cases since 2006, when tl
was launched.

With time, the use of these terms in judicial practice has increasedadigosdiearqitynentially (see
Chart).

Y"Recommendation R (c@éelnintieExrcis@fDiscretionaBowerdyAdministrativeuthoritieadoptedbythe
CommitteefMinisterenMarch11, 198@t316th meeting of the Ministers' Deputies // See: Administrative Procedure
Administrative Services. Foreign experience and proposals for Ukraine / Compiled by VKP.: RakadRikop.
469480
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15. This has been facilitated, in particular, by the development of the new Supreme Court practic
almost three years of operation, the new Supreme Court has issued more than 4,000 court deci
mention this concept of which the SC Caghatiustrative Causi950, and the SC Grand Chamber
I 199 court decisions. Their predecessors used these terms much more rarely over the
preceding the new Supreme Court establistitagrdre mentioned in 1,681 court decisions of th
HigheAdministrative Court of Ukraine and 53 administrative decisions of the Supreme Court 0

16. Judicial practive refers to discretionary powers of an administrative authority mainly within twa

when courts state that the administrativeéyalnéttbno discretionary powers to make certai
decision and indicate which decision should have been made, or analyze the complianc
scope of discretionary powers of the administrative authority, when recognizing the exister
powers;

when the courts, having found a violation by the administrative authority in capacity of c
refrain from imposing on it the obligation to make a specific decision in favor of the plaintif
to interfere with its discretion, and indteedgob t o r econsi der the i

17. The most difficult and ambiguous issue for the administrative practice is defining the scope
judicial control over proper application of discretion of the administrative authority. Bess, in cel
courts would only assess formal compliance with the staturory requirements, and if not vic
relevant decisions, actions, or omissions would be recognized as lawful. While in some cases
apply certain principles, some of whidhise ito the administrative procedure, as defined in part
Art. 2 of CAP of Ukraine as criteria for judicial assessment of activities of the administrative
They also often pay attention to the quality of reasoning of decisiunstathesadithorities which
have been adopted with discretion. Violation of these principles, improper motivation often giv
to recognize the decisions, actions, or omissions of an administrative authority as unlawful.

18. There are cases whenertsowould assess also the opinion of an administrative authority, which
from its exclusive expertise and is not of lefabbut e x amp | e, ematare.omi ¢ o

Opinions of the Grand Chamber of the Supreme Calistogtion of administrative authorities

19. Given the large body of judicial practice on discretionary powers, this report focuses on the opi
Grand Chamber of the Supreme Court (6G@dand
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Chamber are issued in cases involving the High Council of Justicé th€®imadtethe High
Qualifications Commission of Judges of Ukraine (Hekp@lerwhere it is usually the appellate
and final instance.

20. Among other problematiea@spthe Grand Chamber sought to give answers to the following que:
what discretionary powers are and when the powers of a body are not discretionary; which di
powers cannot be overseen by the court, and the court should ndt therfappheation; when
and how the court can still oversee the exercise of discretionary powers.

Definition of discretionary powers
21. Inits rulings the Grand Chamber uses the following (standardized) definition of discretionary

"According the Recommendation of the Committee of Ministers of the Council of Europe No.
to Member States concerning the exercise of discretionary powers by administrative authoritie
Adi scretionary power me aivesutharitysane degreevohlatitade asl
regards the decision to be takem, enabling it to choose from among several legally admissibls
to which it finds to be the most appropriate.

Discretionary powers in a narrower sense rpeaailtiaty to act at one's own discretion, within tf
legal framework; the possibility ability to apply the law and take specific actions (or steps), ea
is relatively correct (lawful)».

22. The first paragraph is indeed a quote from the Retmmmoetite Committee of Ministers of the
Council of Europe No. R (80) 2, the second one probably comes from an article by Mykola Zal
of an economi court. However, this combination is not the best one, as it seems that the above
corelate as a broader and narrower approaches to understanding of discretion, although it nr

that these definitions are identical. Mo r e
"relatively cor r ex talls(intoguedtianlthe correctmelsi (lawiulness) of sL
actions.

Existence/absence of discretionary powers

23.The Grand Chamber has repeatedly faced the issue of whether certain powers are discretiol
In some cases, the existence of suck paweecognized even in view of a fairly clear and seemir
unalterable provision of the law, while in others it was denied. At the same time, this indicates
nature of each dispute rather than the inconsistency of practice.

For example, onsplte arose due to the deviation of an administrative authority from a fairl
provision of the law. The Grand Chamber concluded that the administrative authority had rigt
discretion to achieve the legitimate goal by moving awdiyehampécation of the law in order
to comply with the principles of law.

\ Example

71See, for instance, the Grand Chamigs Ndiv4848398705361,87857868nd othejs
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http://reyestr.court.gov.ua/Review/74848399
http://reyestr.court.gov.ua/Review/87053613
http://reyestr.court.gov.ua/Review/87857869

The HQCJ has announced a competition for vacant judicial positions, but-ealgctrbugljziel

candidates. The judge, who also wished to take part in the competition to exercise
transferred, challenged the appointment undempistei@o to the Supreme Court becau
considered herself discriminated agains
the Status of Judgesfios, h aadclc ohrodlidn ga tcoo nwphe
local courts based on the ranking of judicial caanttiplattges who intend to be transferred to «
local court, based on qualification examinations taken within the procedure of selection

the procedure of qualification evaluatiore s pecti vel y 0.

The first instance court upheld the claim, recognizing that the provision of the law did n
any optiorisa single competition should have been announcéddddidialticandidates and jud
Instead, the Gra@tlamber, as a court of appeal, disagreed with that opinion. It referred {
judges and judicial candidates were initially in different positions when taking the qualific
the admission score being higher for judicial sanbdiéig a single ranking would put

candidates in a clearly disadvantaged position. A single ranking is possible only when
evaluation conditions are identical (equal) for all participants (candidates and actindhgu
winners could be fairly determined. However, in this case, the relevant selection/evalu
took place at different times and according to different methodologies.

The Grand Chamber ruling also stated in the’#ollowing

"With purposes oé throper sefp of the judiciary, the HQCJ enjoys broad discretion.
Chamber of the Supreme Court considers that the way the HQCJ opted for-tiisenisuiretor
approach to the competitions, namely holding separate competitiacialarandglptds and ac
judges who intend to be transferred to another local court, prevents the discrimination ag
€ the conduct of two separate compet-uptof
the judiciary. o
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In other cases, the Grand Chamber would acknowledge the absence of discretion with
authority taking into account clear statutory rules.

the ad

Example

The HQCJ regulations have established the admissibility criteria for the éhiblanb oty

Council within the judicial qualification evaluation procedure. In-casgl@noenwith the
requirements, theHQCJ Board could leave the opinion without consideration. In practice
cases, but the HCJC panel, whileng the opinion without consideration, recognized th
compliant with the position, but at the same time noted in the decision that it would t
supported at the HCJC plenary session. The judge challenged that notétlaegpigahatid r
comply with the HQCJ rules, it could not be considered as legally existing, and therefq
legal grounds to bring the matter to plenary.

The Grand Chamber disagreed with the plaintiff's position and indidQ&d thanéhéad no of
legitimate option:

~

ne I f in the process of qualification
opinion emerges, the law shall determine imperatively and without alternative when
decisionontheudge d6s abi l ity to administer jus

how and with how many votes should support such a decision.

This legislative wording brings us to a conclusion that the HQCJ Plenary Board caityast
the PIC opinion and answer other questions relating to such opinion, including those r¢
its content (essence), but also its validity, reliability, objectivity, truthfulness, formal comj
procedure of approval abansssion.
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72See the Grand Chamber ruling7898547.1
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http://reyestr.court.gov.ua/Review/87985471

any qualitative or quantitativeagraepther evaluation characteristics, or margin of appreciation; i
implements what is written in the law. In the said legal situation, the HQCJ Panel does not e»
di screti™nary power . o0

Discretionary powers that cannot be reviewedebgatrt

24,

25.

26.

27.

28.

In a number of rulings, the Grand Chamber has recognized the impossibility of judicial rev
exercise of certain discretionary powers, although it has used various arguments.

In particular, according to the opinion of th€laraber, the right of the President to sign or veto
law, although a discretionary power, cannot be deemed as a managerial oe reviewed in the ad
court. As a result, the plaintiff was denied the right to initiate proceedings inexnasgmumisteativ

he c¢cl aimed that the Presidentds opinion, ¢

The Grand Chamber also acknowledged as purely discretionary the powers of the President o
appeal to the Constitutional Court of Ukraigensititudional motion to declare a law unconstitution
and considered that to be a ground for refusing to bBligsiti@ritto submit a constitutional motion
on a particular piece of legistatibis interesting that this time the Grand Ciaesbeot call in
doubt that the requirement falls within administrative jurisdiction, although from the legal stan
power is not managerilal in nature.

The Grand Chamber also stated that the court could not reassess the decisionstbbcdtisgetent
as to whether a judge or a candidate judge meet the relevant criteria, such as integrity. Fol

during the selection of judges to the HQlANt upt i on Court , tépecialGr a
body [t o as s elascewiththeastatdtondeaaiuationicetarito mpr 6 s not e
assisted by PCIE [Public Council of Internationél&Expertsor 6 s note] , and

resolve the issudecide on cedisctkiiodasy trel Rywitltnotha g
scope of their exclusive compéteAaeording to the court, the assessment of such general conc
as fAintegrity" and Apublic trustodo is al way
sit d the HQCJ and the PCIE is decisive and in the end, determines how they vote.

In one case, the Grand Chamber assessed the provisiamsarid, yithout finding a direct violation
of the law, found that its content falls within the discrétomty dfi#dte@pproved the act.

Example
The judicial candidate challenged the provisions of the HQCJ Procedure for Conducting the E
and the Methodology of Assessment of its results within the qualification evaluation proced
envisaged the "dropout” of candidates who failed to demonstrate certain level of competence \
the examination. The plaintiff considered it wrong to terminate exclude candidates from the
based on one evaluation criteria (competeiteea)der to other criteria (integrity, professiongal ethic
they could have better results than other candidates.
In response, the Grand Chamber nofectthat he pr ovi si ons of the 1
methodology of the qualificatidwaéea, indicators of compliance with qualification evaluation cri
and means of their establishment, as well as the procedure of examination and methodology ©
the results shall be approved by the Commission.
These norms regulate the tiscaey powers of the HQCJ as an authority responsible for setting o
judiciary with people possessing sufficient qualifications for deciding on the procedure of the

73See the Grand Chamber ruling94E8948®0458949
74See the Grand Chamber rulin§3 90276®0458897
75See the Grand Chamber rulin§984092B567919B489947B4899470
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http://reyestr.court.gov.ua/Review/90458948
http://reyestr.court.gov.ua/Review/90458949
http://reyestr.court.gov.ua/Review/87902766
http://reyestr.court.gov.ua/Review/90458897
http://reyestr.court.gov.ua/Review/89819921
http://reyestr.court.gov.ua/Review/85679190
http://reyestr.court.gov.ua/Review/84899470
http://reyestr.court.gov.ua/Review/84899470

29.

30.

Court competition, including the stages of the relevant qualificatoof gvddes, the sequerﬁe of

such stages, and nm&thods of result asse¢gssrt
I n several cases, the Grand Chamber refus:
following the failure of the qualification assessment whicsubaadtbekbefore the HCJ and closed
the case, arguing that it was an interimr
subject to review only if this recommenda:
judgeal ongsi de such a decision. Ot her wi s e, t

di sagree with the HQCJO&6s opinion during ¢tfF

While it may seem t hat -d€ined,rasliin matgasemibhad adadyzed r
the HQCJG6s decisions on unsuccessful quali
the Grand Chamber did not declare any change in its approach.

Judicial control over the discretion of administratiMborities

31.

32.

33.

The Grand Chamber considers it necessary to exercise judicial control over the exercise of dis
such control is Ilimited. 't Atestso the in
on the case factual bagkgd by way of giving answers to various questions:

- whether the body pursued a legitimate goal and whether it acted in a transparently and
consistent manner

- whether procedural guarantees have been réspected

- whether the decision has Hanreasoné&l

- whether the decisions (conclusions) of the administrative body are arbitrary (unreasonable),
groundless or erroneous on the facts®ha@sednifestly urfair

The Grand Chamber formulates these criterralefibadently or by reference to the case law of tt
European Court of Human Rights (usually without pointing to the Court judgments). In the se
the following text (template) usually goes:

"Regarding the possibility for courts to assessaatitsrenof public authorities when the latter exercis
their discretion, the European Court of Human Rights (h&@trtitjeconcluded in its judgments
that in such cases judicial control shall be limited.

In particular, the ECtHR stated thageasrmal rule, national courts should refrain from examining
validity of such acts, however, the court s
on the case factual background were arbitrary and irrelevant, groundiessiney@ase, courts

Sshould examine such acts of their ®8bjecti)\

For the most part, the Grand Chamber does not apply the criteria for assessing decisions,
omissions of administratitborities as set out in part 2 of Article 2 of the CAP of Ukraine, altho
many cases this would provide a sufficient legal basis for the conclusions it made, or perhaps
to other conclusions.

76 See the Grand Chamber ruli@p2R6231

77See for instancéhe Grand Chamber rulin§ 7985471

78See, for instance, the Grand Chamber ru8649 NdB®0458931

79See, for instance, the Grand Chamber ru86§938:3®045891.3

80See, for instance, the Grand Chamber rufogs883@70536186877154
81See the Grand Chamber ruli@8@8936

82See, for instance, the Grand Chamber ruB8§9 N2, B7857868B7053618tc
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34.

Here are some examples of applying theeaspréstia to specific situations.

In the abowmentioned dispute over the competition for vacant positions (see paragraph 28 al
judicial candidates, where the acting judges considered that they were entitled to participate
competitroon equal ground with the selected candidates, the Grand Chamber acknowledgec
HQCJ acted with a legitimate goal, transparently and consistently, as it launched the competi
candidates to address the pressing issue of a lack adngtiyesgtjudges following the competition
results actually leads to migration rather than increase in number of judges), while preven
discrimination due to disproportionate scores of candidates and acting judges.

In several cases, citinglmeh es of procedural safeguards,
refusal to nominate judicial candidates. The HCJ refusal decisions on refusal referred to circ
that could adversely affect public confidence in the judiciary iwitbrauettiappointments. These
circumstances were specifically mentioned only in the decision, while not being raised eithe
during the discussion on candidates at the HCJ meeting which was attended by the respective
The Grand Chamhetedthatt he HCJ i s endowed with a wid
the submission of a nomination to the President of Ukraine, but all procedural guarantees an
of selection of candidates must be observed, including thepeasibdandidate to have access to
al | i nformation und®rpinning the respecti\

I n another case, the judge challenged the
part of the qualification evaluatiparticular by referring to the fact that he had not been informe
the time of consideration of his application for review. The Grand Chamber, while ruling in f
defendant (HQCJ), stated that review of decisions made by the HQCJ Ctiasvébeisordiimmary
power of the HQCJ rather than the i mperat
notification about the review of his appli
of the lack of reasonagtainds for reviewing the HCCJ decision on the results of thé“examinatic

The Grand Chamber recognized as unlawful the discretionary decisions which were not properl
For example, the Grand Ch a mbuege toragdmpetitiorn irhtlaet
High AnCorruption Court because of a pending disciplinary action was unlawful.

Example
The plaintiff applied for the competition, but was not admitted by the HQCJ Board with refere
law prohibitingdividuals with pending disciplinary actions from being admitted to the cgmpetit
plaintiff challenged that decision before the HCCJ claiming that she was a whistleblower in a
crime, but than was held disciplinarily liable, whielwviuheumdr opinion, because the law prohibit:
imposing negative measures on a whistleblower for exposing a corruptiadneissien Kohe
competition is also a negative measur ej W
decisiomot to admit her to the competition with reference to the same provisions of the law as
made.

83 See the Grand Chamber rulif@MgB8931See alsthe rulinin a similar caséNo86401189, which emphasizes not
only the right to know information that compromises, but also to commethead:fetsati@mvironnre.

84Perhaps the cabidecision would have been diffetbatipaid attention to what is mentigaetZrof Art.&f the

CAPof Ukrainenamelyhei n d i wight to pdrtibigate in the deeisddamg process (the right to be heard). The
explanatory note to Resolution (77) 31 of the Committee of Ministers of the Council of Europe on the @otection «
against acts of administrative authoritigsadarinistrative proceedsags that the indivicdgrdulde entitled to have
theircase heard: they should be given the opportunity to present facts arithargerseotsicerned beable to
exercis¢heiright effectivetheymust be propginformed of the possibility of submitting facts, asguhesdence
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35.

The Grand Chamber upheld the claim, nofinfthat: HQCJ s H must hdve staed then

reasons for disagregiumgnwisifh themejpdhe
status of a whistleblower and related guarantees established by law, including the
prosecuting the whistleblower or applying negative measures for exposing a corruption
way refuted, rejected, or , on the <cont
Supreme Cour't does not deny the HQCJO&s

b le:
IMpo:
crime
rar

di

where an individual applying for a vacant judiciahg®sitimending disciplinary. In the meantime

such a fact being established, the HQCJ shall not remain passive and fail to clarify inform
that arose from the | aw and may $revail

In anothrecase, the Grand Chamber ruled in favor of a judge who the HCJ refused to

ation ¢
0\

file fo

appointment claiming the judge having issued a politically motivated decision. The Grand Cha
that the HCJ had file for the appointment of two athvenguitgdk part in making that decision unde
the same circumstances. The HCJ failed to justify in any manner why the role of the plaintiff ju
different that it gave rise to a different legal consequence. The Grand Chamber statéakéiuat the F

the principle of equality and the requirement on proper reasoningf judgments

85See the Grand Chamber ruli@#4E8913
86 See the Grand Chamber rulirgp9@8843
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GUIDELINES ON OVERSEEING THE DISRETION OF

ADMINISTRATIVE AUTHORITY

A. Recommendations for cumulative control over the implementation of discretion

1.

Judicial control over discretion, being part of the general powers of administrative courts, folloy
from the idea that individuals have a subjective right related to the errorless (correct) app
discretion by an administrativé’bbllg right, depending on the area where it is implemented anc
conditions (legal situation) of an individual, may be either a substantive subjective right (the
which is the interest related to the obtaining of a specific resulta(dasisipoi) &aformal procedural

law (the content of which is the interest related to the proper arrangement (organizatien) of th
making procedd#e) whi ch i n any case opens up oppor

Following thenalysis, it becomes clear that the understanding of the limits and scope of judicic
over the discretion of an administrative authority has changed over time. If (in the countr
administrative justice has been in place since lateryiéadgniX century) at first the practice fully
rejectedhie possibility of verificadioa discretionary decision on merits, todagatedsimternal
limits of discretion (in some part, for example, the obligation to act reasonablyt)tmegviEwsubjec
by the administrative court. It seems more corretd-deue tipat the administrative court can and
should review compliance with the substantive framework of the decision, which follows from tl
limits of discretion, as well itks tihe constitutional principles such as the prohibition of exces
interference and equélity addition, it should be noted that even this list of elements (circumst:
that can be verified by the administrative court, when assessing dharmlecisimistrative body,
which was adopted on the discretionary basis, remains incomplete and should be expanded.

Attention!
Unlike German Regulations on Administrative Courts, whose Art. 114 clearly states that adl
courts, whemeviewing decisions (actions, omissions) adopted on the discretionary basis, sha
only their legality, the CAP of Ukraine does not contain such provisions. This is essential to de
broader scope of judicial control over the disartamifistrative authority.
To confirm the above conclusion (on the expansion of judicial control), part 3 of Art. 43 of t
Ukrai ne AOn L oc &ilshalFoa imdntiosed, Actarding to whicl thet actoof thedthe
of the local pubkdministration may be appealed inrteurdiamn the grounds of inexpediency,

inefficiency, and/or ineffectiveness.

Taking into account European standards and recommendations, national legislation, ar
practice, the general algorithidiofgl control over the discretion of an administrative authority \
making a decision may be as follows:

87 DetailseasoningndevidenceHaueisen, DVBI. 135235 2 4 s © N J VWndiugtherandfroBthejudicial8
practicefBerlifFederahdministratvew( BVer wG) bk Bachof, VerfR 1, Teil ]
257, S. 243.

88 Michael Hoffman Becking Zum Stand der Lehre vom Recht auf fehlerfreie Ermessenentscheidung // |
Verwaltungsblatt, 1970, Heft 21,-85850

89 Michak Hoffman Becking Zum Stand der Lehre vom Recht auf fehlerfreie Ermessenentscheidung // D
Verwaltungsblatt, 1970, Heft 21,-85850

9 OnLocatateAdministrationsawof UkrainefApril9 1999No586XIV /Bulletin of théerkhovna Rada of Ukraine
1999N0.2021,P. 190.
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1 Find out whether the administrative authority has the right of discretion and, if so, what
is (administrative, purely politicagtiegjsielated to the administration of justice);

1 Verify whether the authority acted, while exercising discretion, within the limits envi
regulations and in the manner prescribed by law;

1 Find out whether the discretion is absolute, whethenitdtettadmauthority acted for a
legitimate purpose, whether the necessary procedural guarantees were observed, anc
the proper quality of the decision (action taken) has been ensured.

Let us take a closer look.

B. General algorithm fonecking the legality of the exercise of discretionary power

In every case where the decision, action or omission of an administrative authority is challeng
to satisfy the claim, the court must establish not only the illegal beharostodtilve adthority,
but also the violation of the plaintiff's rights, freedoms, or interests.

This algorithm is a consistent list of questions, and after having answered to which, the coul
whether the exercise of discretion was untekfdltdhe same time, this algorithm cannot be appli
by court to check whether the administrative authority has violated any rights, freedoms, or |
the plaintiff arising out of the rules of substantive law, in each particular case.
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