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INTRODUCTION

The Report has been developed as a part of the overall JSRSAP! evaluation exercise by
the PJ and Council of Europe Project Human Rights Compliant Criminal Justice System in
Ukraine experts with the support of the project teams. It concerns the results of an assess-
ment carried out by Virginijus SABUTIS,2 Lorena BACHMAIER WINTERS3, acting as inter-
national and Olga DUBINSKA#“ as national experts respectively. It has been conducted in
accordance with the tailored, evaluation area(s)-specific methodology.®

The expert team conducted desk research, including legislation and sub-legislation, reports,
opinions and other documents prepared by international organisations and Ukrainian NGOs,
statistical and other data available publicly or provided by the relevant state agencies. More-
over, a number of meetings was held with the representatives of the public prosecution
service, prosecutorial self-governance and support bodies, judiciary, bar, civil society, inter-
national organisations etc.

The Report has benefited from the intensive co-operation extended by the Prosecutor Gen-
eral’'s Office and public prosecutor’s offices of regional and local level, National Academy
of Prosecutors of Ukraine, Council of Prosecutors of Ukraine, Qualification and Disciplinary
Commission of Prosecutors.

The Report presents the baseline of May 2015 and follows the attainment of the outcomes
and introduction of measures envisaged by the JSRSAP. It is to be mentioned, that the ana-
lysed area is being currently deeply reformed and certain features are of transitional nature
(as, for example, some of the functions the prosecution service is currently entrusted with).

This Report also includes a brief overview of adequacy of the JSRSAP itself and of the mon-
itoring undertaken by the responsible institutions.

Finally, the Report presents a number of recommendations both aimed at attainment of the
outcomes and going behind them with a view of successful reform of Ukrainian public pros-
ecution service on a long-term perspective.

— The key points and important findings are highlighted (underlined) in the text.

— Recommendations are developed and formulated (in bold) on the basis of relevant
findings and deliberations, as well recapitulated at the end of the Report accordingly.

1 The parts of the Action Plan under consideration are attached to this report. See Annex lII.

2 Prosecutor with more than 24 years of experience in Lithuania, including high-level managerial positions; more than
8 years of experience as an expert for prosecution, criminal justice and strategic management with international
organisations, including working as a Key Expert/Deputy Team Leader (Prosecution) with EU Delegation project in
Georgia and Adviser to the General Prosecutor’s Office of the Republic of Moldova with UNDP - EUHLPAM.

3 Council of Europe International Consultant. Full Professor of Law, Complutense University Madrid

4 Lawyer with more than 10 years in human rights area, including 4 years at the European Court of Human Rights and 4
years in a Council of Europe Project aimed at supporting the reform of public prosecution in Ukraine.

5 See the assessment-specific activities matrix attached.
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BASELINE

As of May 2015, the long-awaited reform of the public prosecution service (PPS) in Ukraine
has finally been launched.¢ When joining the Council of Europe, Ukraine undertook the
commitment that “the role and functions of the Prosecutor’s Office will change (particularly
with regard to the exercise of a general control of legality), transforming this institution into
a body which is in accordance with Council of Europe standards. The new Law on Public
Prosecution Service (PPS Law), adopted on 14 October 2014 replaced the Law of Ukraine
On the Public Prosecution Service that entered into effect on 5 November 1991, which had
been amended on many occasions since then - particular extensively in 2010 and 2012. The
new PPS Law sought to align the Ukrainian PPS with Council of Europe standards. To that
end, it provided for the establishment of the prosecutorial self-governance system, regulat-
ed access to the profession, promotion, disciplinary proceedings. These and other clauses
were aimed at safeguarding the prosecutorial autonomy.

The PPS functions were enshrined in Article 121 of the Constitution of Ukraine adopted on
28 June 1996, and still included the general supervision and representation of interests of
persons, despite Ukraine’s commitments, including those taken on admission to the Council
of Europe (CoE) to narrow the agency'’s functions.” The new PPS Law partly mitigated the
situation, providing, inter alia, for the implementation of the supervisory function through
other institutions; however, in order to accomplish the change in the functions, it was nec-
essary to amend the Constitution of Ukraine. As of May 2015, the amendments were being
developed.

The new Code of Criminal Procedure (CPC) (enforced by the Law 4651-VI of April 13, 2012),
was adopted on 19 May 2012 and which entered into force on 20 November 2012, provided
for a new concept of criminal proceedings, moving towards the adversarial principle (Article
22 CPC), establishing the adequate legal framework to ensure compliance with the human
rights safeguards in all the stages of the criminal procedure, etc. As to the PPS, an important
part of the CPC concept was the notion of a prosecutor as an independent procedural figure,
taking decisions, managing the investigation process, aiming at collecting the evidence both
of guilt and innocence, filing the indictment and arguing for the prosecution before the court.

While the new CPC and PPS Law provided the legislative framework for the changes in
organisation and operation of Ukrainian PPS, as of May 2015 the PPS Law was not yet in
force. It was expected to come into force on 15 July 2015, with the exception of certain pro-
visions, which were to become valid even later.

Moreover, there was a need to develop and enact the relevant sub-legislation, or align the
existent regulations. Another acute question as of May 2015 was the practical implementa-
tion of new legislation, in line with the relevant standards and best practices.

6 The Venice Commission had been highly critical of the law concerning the public prosecutors’ office in Ukraine. Prior to
the Law of 2015, the existing law as establishing the prosecutors’ office was described as “a very powerful institution
whose functions considerably exceed the scope of functions performed by a prosecutor in a democratic, law abiding
state”. The office was described as a Soviet-style “prokuratura”. See Venice Commission Opinion On the Draft Law of
Ukraine amending the constitutional provisions on the Procuracy CDL-AD(2006)029 at paras. 3 and 4; and the Venice
Commission Opinion on the draft law of Ukraine on the Office of the Public Prosecutor, CDL-AD(2009)048).

7 When joining the Council of Europe on 9 November 1995, Ukraine undertook the commitment “the role and functions of
the Prosecutor’s Office will change (particularly with regard to the exercise of a general control of legality), transforming
this institution into a body which is in accordance with Council of Europe standards”.
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AREA OF INTERVENTION 8.1

INCREASING INDEPENDENCE AND AUTONOMY OF PROSECUTORS

8.1.1. Ensuring greater independence of Public Prosecutor’s Office (PPO) from po-
litical power.

Address the particular issues/points under relevant outcomes/related to the sub-chapter/
group of issues

As of May 2015, the following provisions for the appointment, dismissal and term in office of
the Prosecutor General (PG) existed in Ukraine.

First of all, the Constitution of Ukraine, in its then valid version established as follows. The
PG is appointed by the President of Ukraine upon consent of the Ukrainian Parliament,
Verkhovna Rada of Ukraine (VR). The President can also dismiss the PG, also upon the
Parliament’s consent. The Parliament can also pass a no-confidence vote against the PG
resulting in his or her dismissal. The term in office of the PG was set for five years.

In March 2015, a Constitutional Commission was established to develop the Constitutional
amendments. The chapter on PPS was among the parts that were expected to be changed.

Secondly, the new Law on PPS was adopted in October 2014, but not yet in force as of May
2015. It has not changed the main principles for the PG’s appointment, dismissal and term
in office, as these questions were regulated by the Constitution. However, the Law estab-
lished the grounds for the dismissal of any prosecutor including the PG: criminal conviction
or administrative conviction on corruption charges; loss of citizenship or acquiring citizen-
ship of another state; breach of incompatibility requirement etc. (Article 51 Law PPS). The
procedure for the dismissal of PG by the President (upon the VR’s consent) provided that it
can be done either according to the PG’s own will or upon a motion of the Qualification and
Disciplinary Commission (QDC) or High Council of Justice (HCJ) (Article 63). In addition,
the PG’s service shall stop upon the term of office or following a no-confidence vote of the
VR (Article 63.2).

It is to be mentioned that the new PPS Law assigned the QDC an important role in the ap-
pointment and dismissal of the PG (motion; opinion on professional performance of the PG);
however, as of May 2015, this body was not yet operational. What is more, its role under the
Law is not fully clear. Moreover, no competition for the PG office and no competence and
ethical qualities based ranking system were envisaged by the new Law or by any sub-leg-
islation.

Another relevant document, the Rules of Verkhovna Rada of Ukraine, adopted as a Law in
2010, comprises two Articles governing provision of consent to the President’s proposal and
the no-confidence vote. Both Articles provide for the participation of the (candidate) PG in
the meeting; the President is participating in the meeting where the VR is discussing his/
her motion for the appointment or dismissal of the PG. The VR is taking all the decisions
mentioned by simple majority; in order to include the question of no-confidence into the
Parliamentary agenda, it is to be suggested by not less than 1/3 of the members of the VR.

As of May 2015, the requlatory framework related to the budgetary issues in at the PPS
included the new PPS Law and the general requlatory framework applicable for the state
agencies. The Budget Code of Ukraine was adopted in 2010 laying foundations for the pro-
gramme-based budgeting. The annual budget requests were prepared by the Prosecutor
General’s Office (PGO) on the basis of the suggestions from the regions and the structural
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units. The Council of Prosecutors (CP) was not yet established. There was no general stra-
tegic plan of the PPS within which the budgeting would have been included either.

As to the performance management systems, while statistical data were regularly collected,
no clear targeting procedure was set; no data enabled to calculate the prosecutorial perfor-
mance and related issues, and the data collected did not influence the budget. No procedure
for the review in the number of prosecutors was in place. The PGO conducted no internal re-
search on the scale of activity of prosecutors (functional audit), the rational number of pros-
ecutors performing their functions, and the creation of an effective prosecution structure.

As the PPO functions were defined in the Constitution, Constitutional amendments were
necessary to narrow them. However, the new PPS Law provided already for certain fine-tun-
ing. For instance, while the constitutional function of the ‘general supervision’ was still in
place, in the Law it was explained as being implemented through other functions (as listed
under Article 26 PPS Law), thus, it was restricted.

8.1.2. Ensuring greater institutional independence of PPO system

As of May 2015, a completely new system of prosecutorial self-governance was introduced
in the PPS Law. It comprised the All-Ukrainian Conference of Prosecutors and the Council
of Prosecutors of Ukraine. A special “support body” was also envisaged, the Qualification
and Disciplinary Commission of Prosecutors, tasked with the career issues and disciplinary
proceedings.

However, these bodies had not vet been launched. No preparatory awareness campaign
was conducted either.

8.1.3. Ensuring greater functional autonomy of prosecutors from improper internal
influence

The first set of Outcomes concerns the new prosecutorial career management introduced
by the PPS Law and the role of the QDC and CP in it. As of May 2015, this system was en-
visaged but the implementation had not yet started.

The second set of Outcomes concerns inspections of lower-level PPOs and such aspects
of procedural and administrative autonomy of prosecutors and prosecutorial discretion and
instructions of higher-level prosecutors.

The issues of administrative and procedural independence of prosecutors were included in
the new Law on PPS (Article 16). In particular, the Law contains Article 17 on the prosecu-
torial subordination, which, inter alia, explicitly obliges the higher-level prosecutors to give
orders in writing. As of May 2015, this Law was not yet in force.

The procedural autonomy of a prosecutor was one of the principles of the CPC of 2012. The
new CPC provided for some room for prosecutorial discretion, however, the practical imple-
mentation of the Code was not fully in line with the principles.

Many areas of the organisation and operation of the PPS were governed by the Orders of
the PG. The Order on the Organisation of Work and Management in the Public Prosecutor’s
Offices of Ukraine adopted in 20118, with further amendments, was still effective in 2015.
It provided, among other, for the possibility of higher level PPOs to conduct inspections of
lower level offices, including extraordinary inspections. While certain restrictions were set
(“when the data available indicate significant drawbacks and errors in the organisation of

8 Order of the PG No. 1gn of 26 December 2011 On the Organisation of Work and Management in the Public Prosecutor’s
Offices of Ukraine
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work or breach of administrative discipline, and the previously taken measures had not had
effect”, p. 15.1), the wording was in principle vague enough to allow broad use. It is to be
noted that this issue was not regulated on the level of law. Moreover, the same Order estab-
lished that a priority impact measure with regard to the subordinate bodies and employees,
ensuring effective and quality performance, shall be the “provision of practical and methodi-
cal assistance” (p. 15). Itis to be noted that further clauses of the Order were not distinguish-
ing between the inspections and the “provision of practical and methodical assistance”. For
example, the same type of reports was to be drawn following an inspection or the “provision
of assistance”, which were to comprise, inter alia, the causes of the drawbacks and errors
detected and recommendations to eliminate such causes. (p.15.6). Thus, in addition to the
inspections, the “provision of practical and methodical assistance” potentially allowed for the
interference with prosecutorial autonomy.

As to the outcomes concerning the examination by the CP of complaints on infringements of
prosecutors’ independence, as of May 2015 the CP was not yet functioning.

8.1.4. Ensuring greater personal autonomy of prosecutors

As to the remuneration and other social guarantees for prosecutors, the new PPS Law, ad-
opted but not yet in force, set a number of safeguards with regard to the personal autonomy
of prosecutors. Among other, it established principles for the remuneration and other social
guarantees, material and logistical maintenance. Article 16 “Safeguards of the prosecutorial
independence” included these aspects, and two separate Chapters were dedicated to the
social and material conditions of prosecutors and other PPO employees and to the organ-
isational maintenance of the PPOs operation, respectively. In particular, the Law set the
amount of the salary of prosecutors of different levels.

As to the individual rights and freedoms of prosecutors and other PPO employees, such
issues were not regulated in detail. As to the union of PPS employees, it existed but was not
active.

As to the role of the CP, this body had not yet been established.

AREA OF INTERVENTION 8.2
INCREASED COMPETENCE OF PROSECUTORS

8.2.1. Development of independent, transparent and objective procedures of selec-
tion of prosecutors

8.2.2. Implementation and modernisation of system of initial training of candidates
for prosecutors

8.2.3. Modernisation of system of continuing training of prosecutors

As of May 2015 the new procedure for selection of prosecutors, including initial training for
candidates, was envisaged by the PPS Law but not yet in force, as were the provisions
concerning continuous training. The previous Law established that NAPU conducted contin-
uous training of prosecutors.

8.2.4. Implementation of individual Evaluation of Prosecutors’ Performance (EPP)
system for improving career management at PPO

There was no clear EPP system in place. Statistical data was collected with regard to the
number of cases processed and the like, but there was no unified and transparent links to
the promotion, incitements, continuous training or sanctions.
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8.2.5. Implementation of institutional PPO Effectiveness Evaluation (PEE) system
for improving institutional role

There was no clear PEE system in place.

AREA OF INTERVENTION 8.3
INCREASED ACCOUNTABILITY OF PPO

8.3.1. Development of internal and external oversight mechanisms to combat and
prevent corruption

The new PPS Law provided for the system of annual secret integrity checks (Article 19 PPS
Law), with a role of the Internal Security Department (ISD) in it. No special training arrange-
ments or study visits were in place. The anti-corruption legislation that came into force in
2015 (Law No.578-VIII of 2 July 2015 on Corruption Prevention) established general rules
for corruption prevention, applicable also to the PPS. It included the system of publicly avail-
able declarations. A special body tasked with control over the declarations of assets was to
be created, the National Corruption Prevention Agency (NCPA). However, the new legisla-
tion was not implemented, and the NCPA was not yet operational. Another body, National
Anti-Corruption Bureau of Ukraine (NABU), and investigative body to deal with high-level
corruption had only been established in mid-April 2015 and was not operational. In any
case, corruption cases of ordinary prosecutors were not within the competence of NABU.

8.3.2. Implementation of clear and foreseeable disciplinary policy and standards of
prosecutorial ethics and discipline

The new PPS Law, not yet in force in May 2015, provided for a completely new system of
disciplinary proceedings regarding prosecutors, with the necessary set of procedural guar-
antees, and the possibility of appeal. The central role was assigned to the QDC (Articles
43-64 PPS Law).

Before the establishment of the QDC, the mechanisms of disciplinary liability lacked clarity,
foreseeability and unified approach. Thus, supervisors were applying disciplinary sanctions
on their subordinates without being restricted by any procedural rules. No obligations to
make the disciplinary decisions public were in place. It is widely reported that the disci-
plinary responsibility was used in detriment to the independence of prosecutors in their de-
cision-making. The Disciplinary Statute of 1991 was valid. The Code of Ethics and Conduct
of Prosecutorial Employees was adopted in 2012. Appeal was in principle possible, and the
High Council of Justice (HCJ) was competent to hear such appeals; however, in practice,
appeal claims were extremely rare.

AREA OF INTERVENTION 8.5
INCREASED TRANSPARENCY OF PPO

8.5.1. Establishment of system of relations with media, to promote access by public
to information about PPO

As of May 2015, there was no strategic unified approach for the relationship with media and
public. Press-conferences of the PPOs as well as relevant publications were scarce and
sporadic. There were no training arrangements for the PPO leadership in this area. Some of
the PG’s orders were published.

As to the transparency of the QDC and CP, these bodies were not yet established.
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The new PPS Law, which was not yet in force, included Article 6 governing provision of in-
formation on the operation of PPS. It establishes the PPOs’ obligations to inform the society
on their activities in the media, obliged the PG and the heads of regional and local PPOs to
report periodically at the session of the Parliament or, respectively, the relevant local council
providing statistical and analytical data. It is also foreseen that the information on the PPS’
operation should be published in printed media and on the official PPO websites. It also pro-
vides for the publication of the PPO regulatory documents on the organisation and operation
of the PPS. The PPS Law further provides for the publication of the PG’s order on the official
PGO website.

8.5.2. Increasing transparency of PPO through enhanced and permanent communi-
cation with civil society

No planned surveys were undertaken and no strategy for the use of the surveys results for
building the communications was in place. No systematic work with the public was built,
including the absence of capacity-development of the staff involved in the communication
with public.

Both the PGO and the regional public prosecutor’s offices (RPPOs) had their websites, how-
ever, the presentation of the information at the web-sites was not very user-friendly merely
providing news on the PPO achievements written using ‘legal’ style as well as collection of
regulatory documents.

Consultative Council at the PGO was established in 2014 with the participation of the civil
society representatives. However, its composition was changed several times.

AREA OF INTERVENTION 10.1.
INCREASED EFFICIENCY BY STREAMLINED COMPETENCES
IN CRIMINAL INVESTIGATION

10.1.1. Streamlining of duties and powers of each body involved in criminal investi-
gation

As of May 2015, the new CPC already provided for the new model of criminal proceedings,
assigning the procedural supervision role to the prosecutors, and separating the role of the
investigator. It is to be noted that this model was not fully clear for the criminal proceedings’
participants. Moreover, the new PPS Law described the PPS’ function differently from the
CPC, as the “supervision over observance of legislation by the agencies conducting opera-
tive search activities, inquiry, pre-trial investigation”.

The CPC established the investigative jurisdiction rules, however, it also included a clause
enabling a prosecutor to decide on the competence of the investigative agency over a given
case. Among the investigative agencies, the Mol / National Police were competent in most
crimes, while several agencies received special jurisdiction: The State Security Service, the
bodies competent to investigate the tax-related crimes, the National Anti-Corruption Bureau
and the State Bureau of Investigation, the two latter not yet established. One of the new
agencies, the NABU was established in April 2015 (the Law on NABU adopted in October
2014 entered into force in January 2015).

Still, the PPS also kept its investigative function. It was included into the transitional pro-
visions of the PPS Law, establishing that the PPO investigators were to keep performing
pre-trial investigation until the launch of the SBI but in any case not later than five years from
the entry into force of the CPC.
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ADEQUACY OF JSRSAP AND ITS PARAMETERS

Elaborate of the overall adequacy (positive comments + shortcomings) of the set of inter-
ventions, structure, indicators, formulations and other parameters of the JSRSAP segment
under consideration.

The Areas of Intervention analyzed are relevant from the viewpoint of the components of the
PPS reform, as mostly the Actions, Outcomes and Outputs (Measures) envisaged.

The main failure of this strategy, which leads to confusing results and turns the evaluation
also into being misleading, is that the level of implementation of the reforms are not ade-
guately contemplated in it. The outputs have to be connected to the general objective sought
within the relevant intervention area. For example, regarding the objective “Increase inde-
pendence of the public prosecutors”, the strategy provides, among other, to carry out sever-
al legal reforms. Once the legal reforms are adopted, the compliance of the actions-strategy
attainment will be 100%, while the main goal “Increase independence.” may remain miss-
ing. In short: complying perfectly with the actions envisaged in the strategy may end up in
a quite positive (or not completely negative) assessment, while the situation in reality has
not changed. Therefore, the final “accomplishment percentage” only refers to the actions
envisaged, but not necessarily to the overall goals achieved. In short: the way the strate-
gy is drafted may show very good evaluation of attainment, while the main goals are not
achieved. This may be particulary misleading when only having a look at the matrix. And this
is a failure of the strategy itself.

However, almost in every Area, there are lacunae to be mentioned. Some Outputs and
Outcomes overlap. Moreover, several provisions of the Plan lost their relevance during the
years following the adoption of the JISRSAP.

The chains of Actions, OQutcomes and Outputs are on many occasions not harmonised. As
to the wording of the Outcomes and Outputs, it is often very broad and includes several dif-
ferent aspects, which makes it difficult to assess the level of attainment — and it is not rare
that one aspect is attained and another one is not attained at all.

Moreover, the English version of JSRSAP is far from being perfect. There are many discrep-
ancies between it and the Ukrainian version, some parts are missing in the English one.

Finally, it is to be mentioned that the JRSAP lacks gender perspective.
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AREA OF INTERVENTION 8.1
INCREASING INDEPENDENCE AND AUTONOMY OF PROSECUTORS

8.1.1. Ensuring greater independence of Public Prosecutor’s Office (PPO) from po-
litical power.

Address the specifics of policy formulation concerning particular issues/points under rele-
vant outcomes/related to the sub-chapter/group of issues.

l. Outputs. 1. Reviewed Constitution and statutes as to procedure of appointment, dismissal
and terms of PG. 2. Reviewed regulatory framework on enhancing the PG’s powers, possi-
bility to engage the panel body to the appointment of the PG.

While the wording of the Outputs concerns three aspects: appointment of the PG, his/her
dismissal and term in office, the Outcomes only concern the appointment. However, the
dismissal procedure is an important guarantee of the independence of the PG and, conse-
guently, independence of the PPO from political power. Requirements with regard to both
appointment and dismissal procedures, as well as concerning the longer term of office of the
PG were repeatedly included into the recommendations of the CoE. Moreover, with regard
to the wording of the outcome “principle of checks and balances applied when appointing
PG”, it is to be mentioned that the rules in force as of May 2015 (baseline) already estab-
lished the participation of both the President and the Parliament in the appointment and
dismissal process, based on the checks and balances principle.

[I. Output 3. Reviewed regulatory framework on PPO financing, formalising principles of
performance-based budgeting and program budgeting by PPO.

The Outcomes regarding the budget process are formulated very broadly, some of them
contain several different aspects, which makes it complicated to assess the level of attain-
ment. The Outcomes 6 and 8 overlap, both referring to the roles of the regions in the bud-
getary planning process.

The Outcomes concerning the use of data and the review of the number of prosecutors are
formulated very broadly, some of them contain several different aspects (especially the Out-
come 11 on the use of data), which makes it complicated to assess the level of attainment.

The Outcome 13 concerning the scope of the PPO functions in the present wording lacks
clear link with the budgeting issues. Moreover, it is fully repeated in 8.4.2, where it is much
more in place.

8.1.2 Ensuring greater institutional independence of PPO system

l. Outputs. 1. Reviewed regulatory framework for prosecutorial self-governance system
(SGS), including its financing.

First of all, the Outcomes go beyond the suggested Output, as the review of the regulato-
ry framework would not suffice for the attainment of, for example, Outcomes 1 (all bodies
within SGS function in practical, effective and sustainable manner) and 2 (Institutional inde-
pendence of NCP, CP, QDC, their organisational, career and financial capacities ensured by
proper staffing, administrative, financial and logistics arrangements), which require imple-
mentation measures.

Secondly, under the Ukrainian legislation, the QDC is not deemed to be a prosecutorial
self-governance body, thus, wording suggesting it is one of such bodies is not exactly accu-
rate.
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Thirdly, the wording of the Outcomes (4) and (5) could be improved. As it stands now, it is
a mere repetition of the functions of the CP and the QDC as stated in the PPS Law, and it
is unclear what is to be achieved. Thus, more appropriate wording might be “CP/QDCP is
effectively implementing the function of...”. These outcomes should also be aligned with
outcome (1) to avoid overlapping. It is to be noted, though, that this might be an issue of
translation, as the Ukrainian text differs.

Fourthly, a very important issue is to ensure coordinated functioning of the bodies in issue
and proper delineation of their competences. This aspect should be added to outcome 1.

[I. Qutputs. 2. Awareness campaigns for prosecutors at all levels on role, functions and
range of responsibilities of SGS.

To attain the Outcome worded as “officials and public has full information...”, campaigns
targeting audiences other than prosecutors are necessary. This is especially relevant with
regard to the QDC, taking into account its role in disciplinary proceedings.

These Outcomes partly overlap with Intervention Area 8.5, which concerns transparency.

8.1.3. Ensuring greater functional autonomy of prosecutors from improper internal
influence

l. Outputs. 1. Reviewed regulatory framework for implementation of specific criteria by CP
for candidate selection, and appointment to positions based on results of performance eval-
uation.

This section comprises career-related Outcomes, which cover numerous aspects of oper-
ation of the QDC, CP and other actors. Thus, the Output focusing solely on the regulatory
framework for the criteria used by the CP covers only one component of many in need of
action.

Several important aspects are overlooked. Thus, it is crucial to ensure unified approach of
all the actors involved in the career management, clear understanding of their respective
roles and delineation of functions. In the context of independence. implementation of the
decisions or recommendations of the QDC and CP by the PG and heads of RPPOs is also
crucial. Furthermore, there is also a need to ensure equal treatment on all stages of the
prosecutorial career including gender perspective.

Moreover, these Outcomes are overlapping with the Intervention Area 8.2 (competence) and
have to be aligned accordingly.

As to the Outcome 15, it is not clear why the CP’s decisions are to be published at the PG
(in the Ukrainian version — PGQ'’s) website and not on the Council’s own website.

ll. Qutputs. 2. Internal regulations in place, establishing exhaustive list of grounds for in-
spections of lower prosecutorial bodies by upper ones. 3. Internal guidelines and policies
adopted on scope of prosecutorial discretion and enlarging freedom of prosecutor to is-
sue procedural written documents with no agreement of supervisor. 4. Reviewed regulatory
framework on procedure of making written orders and giving oral or written instructions by
upper-level prosecutors to lower-level prosecutors, in order to ensure independence of pros-
ecutors without risks of disciplinary and hierarchy violations at PPO.

The wording of the Output (2) (and the Outcome (5), providing for the need to ban “improper”
inspections by clear guidelines) is limited to the formal inspections. It would be advisable to
formulate more broadly, allowing to cover other actions of upper-level PPOs, not formalised
but also infringing the autonomy of lower-level offices / prosecutors.
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In addition to the Outcome (8) referring to the ban on disciplinary responsibility for non-com-
pliance with oral instructions, another important issue is excluding sanctioning prosecutors
for acquittal. While it is positive that the PPS Law contains explicit prohibition to discipline
prosecutors in case of acquittal (Article 43), unless there was a deliberate breach of leg-
islation or undue performance, it is still reported that every acquittal may lead to negative
consequences for the responsible prosecutors.

[ll. Qutputs. 5. Analysis of complaints on violation of prosecutorial independence included as
part of Annual Activity Report of PPO.

The Outcomes are much broader than Output 5, referring to the examination of complaints
by the CP and analysis of the complaints. Outcome 9 on examination (and probably also
outcome 10 on the analysis) is closely tied to the capacities of the CP and is to be supported
by the development of this body.

8.1.4. Ensuring greater personal autonomy of prosecutors

l. Outputs. 1. Reviewed regulatory framework on remuneration, other professional guaran-
tees and social security of prosecutors.

While both Output and Outcomes concern the regulatory framework, the crucial issue to be
included is the actual implementation of the relevant safeguards.

[l. Outputs. 2. Reviewed regulatory framework on individual freedoms of prosecutors, de-
termining scope and extent of exercise by prosecutors and PPO staff of right to privacy,
freedom of conscience, expression, and association, and other individual rights and free-
doms

The Outcome (3), which mentions “regular examination” by the CP of complaints concerning
legal protection of prosecutors is not fully clear with regard to what exactly is expected to
be achieved. In any event, the outputs do not correspond to this outcome, as the regulatory
framework is not sufficient to ensure appropriate examination of the complaints.

AREA OF INTERVENTION 8.2
INCREASED COMPETENCE OF PROSECUTORS

8.2.1. Development of independent, transparent and objective procedures of selec-
tion of prosecutors

[. Outputs. 1. Itemised procedures of prosecutor selection by QDC. 2. Qualification Exam-
ination scope, form, contents and procedure developed jointly with key stakeholders. Qual-
ification Examination formalised by internal regulations, reviewed and updated annually. 3.
Reviewed regulatory framework on ensuring proper organisation of special anti-corruption
check of candidates for prosecutors. 4. Procedures of competition for filling vacant pros-
ecutor posts developed and approved depending on rating of candidates, reviewed and
updated.

This area overlaps with certain Outcomes of Area 8.1 and is to be aligned.

English version of the Outcome 6 (“*Competitions for filling vacant positions held by QDC,
based on results (score) at Qualification Examination, and results of testing”) is incorrect:
Ukrainian version refers to the final testing upon the initial training, while English is not clear.

The need for the unified approach among all bodies involved into the prosecutorial career
management is to be mentioned.
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Another important issue overlooked is the one of ensuring non-discrimination of candidates.
The question of awareness of the selection and increasing the popularity of the prosecutorial
career, including among women candidates could also be included.

The Outcome 3 (“Each member and employee at QDC properly trained with participation
of national and international counterparts”) is not clear with regard to the training needed,;
moreover, other capacities of the QDC also need strengthening — such as various tools and
secretariat support.

Moreover, an important question of the promotion of prosecutors is omitted, both in the
component of appointment to administrative positions and of transfer to higher level PPOs.

8.2.2. Implementation and modernisation of system of initial training of candidates
for prosecutors

l. Outputs. 1. Reviewed regulatory framework on status of National Academy of Prosecutors
of Ukraine (NAPU) as sole institution for initial training of candidates for prosecutors. 2 Cur-
ricula of initial training of prosecutors developed, based on discussions with HEIs, SGS,
lawyers and international experts. 3. Curricula of initial training of candidates’ public prose-
cutors regularly reviewed, updated and disseminated through electronic libraries. 4. System
of training of trainers (TOT) for initial training of prosecutors implemented aiming at delin-
eation between academic and professional approaches. 5. Satisfaction surveys, including
for trainees. Trainings of PPO staff carried out regularly, identifying needs in adapting initial
training curricula. 6. Format and content of practical assignments and anonymous testing
for candidates developed.

The wording of the Outcome 1 focuses on the sufficiency of NAPU'’s resources and omits
efficiency of their use, which is also important.

The Outcomes 3 and 9 seem to overlap, both speaking about the components of the initial
training curricula.

The question of training of newly-appointed holders of administrative positions is omitted.

8.2.3. Modernisation of system of continuing training of prosecutors

|. Outputs. 1. Continuing training curricula harmonised with professional requirements in
framework of PPO reform. 2. New system of testing after continuing training course imple-
mented. 3. Ukrainian and foreign lawyers involved as trainers for continuing trainings of
prosecutors. 4. Curricula of continuous training of prosecutors regularly reviewed, updated
and disseminated through electronic libraries. 5. System of training of trainers (TOT) for con-
tinuous training of prosecutors implemented. 6. Satisfaction surveys, including for trainees.
Trainings of PPO staff carried out regularly, identifying needs in adapting continuous training
curricula. 7. System of incentives to continuous training in place through sending the prose-
cutors with the best test score result to study visits to foreign institutions.

The Outcomes are very broad; some of them combine several different issues, which makes
it difficult to properly assess the level of attainment.

An issue that could have been included is the equal access to the training and equal require-
ments with regard to the obligatory training throughout the PPOs.

8.2.4. Implementation of individual Evaluation of Prosecutors’ Performance (EPP)
system for improving career management at PPO

[. Outputs. 1. Transparent and objective system of individual evaluation of prosecutor’s per-
formance implemented. 2. Reviewed human resources policy, using ratings (score-based)
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EPP system for appointments, re-assignments and promotion. 3. Awareness campaigns for
prosecutors on new EPP, clarifying role of system in promoting independence, competence
and efficiency.

Link of the EPP with continuous training would have been relevant.

8.2.5. Implementation of institutional PPO Effectiveness Evaluation (PEE) system
for improving institutional role

l. Outputs. 1. Transparent and objective institutional PPO performance evaluation system
(PEE) implemented through carrying out and publishing relevant research and analysis
in Annual Activity Reports on PPO. 2. Trainings of PPO employees and CP members on
research and analysis, strategic planning, financial planning, and risk management tools.
3. Practice guides and instructions on application of PEE developed, disseminated and reg-
ularly reviewed.

The Outcomes are much broader than the Outputs; their grouping is not clear.

AREA OF INTERVENTION 8.3
INCREASED ACCOUNTABILITY OF PPO

8.3.1. Development of internal and external oversight mechanisms to combat and
prevent corruption

|. Outputs. 1. Reviewed regulatory framework on responsibilities of PPO Internal Securi-
ty Department (ISD), including role in conducting annual integrity checks of prosecutors.
2. Reviewed regulatory framework on procedure and mechanism of conduct by ISD of annu-
al integrity checks of prosecutors. 3. Reviewed regulatory framework on asset, income and
expenditure declarations of prosecutors. Regular monitoring/verification by ISD conformity
of income and expenses of prosecutors, and members of their families, in order to define
scope of annual integrity check. 4. Reviewed regulatory framework on immunities of prose-
cutors.

The wording of this area of intervention partly lost its adequacy, as in 2016 the Internal Se-
curity Department was replaced with the newly-established General Inspection (Gl), with the
status of a department.

The Output 3 covers several different issues making it difficult to assess whether it was
implemented; moreover, the Procedure for the Secret Integrity Check of Prosecutors in the
Public Prosecutor’s Offices® adopted in 2016 requlates this issue differently.

An issue that could have been relevant here, as the new Law on PPS and the new Law on
Corruption Prevention have been adopted simultaneously, thus, the analysed period covers
the very first stages of the implementation of both Laws, including the adoption of the new
regulations and the launching of new agencies. Thus, a very important aspect not to be
overlooked is the need to harmonise approaches between the general anti-corruption legis-
lation and specific rules concerning the PPS, and clearly delineate the competences of the
internal and external oversight mechanisms.

9 Approved by the Order of the PG of 16 June 2016 No. 205.
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8.3.2. Implementation of clear and foreseeable disciplinary policy and standards of
prosecutorial ethics and discipline

|. Outputs. 1. Reviewed Disciplinary Statute of Prosecutors and relevant procedural regu-
lations to harmonize disciplinary practices with European standards. 2. Reviewed Code of
Professional Ethics of Prosecutors, regularly updated and annotated. 3. Practice guides and
training materials on ethical training of prosecutors developed, regularly reviewed and dis-
seminated. 4. Online system for filing complaints against prosecutors in place. 5. Statistics
on disciplinary cases and ensuring its public accessibility.

The new PPS Law provided a disciplinary framework to replace the Disciplinary Statute,
thus, the phrases referring to the latter are not relevant.

The disciplinary responsibility framework established by the PPS Law is only applicable to
prosecutors, and not all PPS employees, thus, the question of the responsibility of other
employees is a separate one.

Such aspects as the procedural safeqguards within the disciplinary proceedings, delineation
of functions between the actors engaged and implementation of the decisions in disciplinary
proceedings could also be included as outcomes.

AREA OF INTERVENTION
8.5 INCREASED TRANSPARENCY OF PPO

8.5.1. Establishment of system of relations with media, to promote access by public
to information about PPO

1. Outputs. 1. Reviewed regulatory framework relationship with media and access to infor-
mation. 2. Specialised staff responsible for media and public relations at PG press service
QDC and CP.

Apart from improving the regulatory framework and building the capacities of the staff in-
volved, it is crucial to ensure that a communication strategy is in place, and that the commu-
nications are not sporadic but happen within the set policy, this is to be mentioned.

8.5.2. Increasing transparency of PPO through enhanced and permanent communi-
cation with civil society

[, Outputs. 1. Online surveys and questionnaires to determine scope and extent of further
PPO reforms. 2. Specialised units at PPO for response to public dissatisfaction and emer-
gency event fully operational, working in timely consultation with representatives of civil
society. 3. Consultative Council at PGO fully operational

Apart from media and civil society, an important aspect of the PPO transparency_is the com-
munication with ‘average’ citizens addressing the organisation. While this aspect is partly
touched upon in the Outcome 1 (“Websites of all regional prosecutors’ offices with a “FAQ”
system (feedback)”), other components need changing, too. Thus, the PGO website is an
important entry point, not only the regional sites. Moreover, building of a coherent and effi-
cient system of response to the telephone calls, emails, paper mail, messages sent through
the website, as well as the communication at social networks is not be overlooked. Finally,
the improvement of reception of people physically coming to the PPOs with various requests
is also an important component of increase the agency’s transparency.

It is also to be mentioned that the wording of this Area of intervention fully overlooks the level
of local PPOs, which does not seem correct, as those are the bodies of the PPS closest to
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the grassroots organisations, local media or the community in general.

AREA OF INTERVENTION 10.1
INCREASED EFFICIENCY BY STREAMLINED COMPETENCES IN CRIMINAL INVES-
TIGATION

10.1.1. Streamlining of duties and powers of each body involved in criminal investi-
gation

l. Outputs. 1. Reviewed regulatory framework on bodies involved in criminal investigation.

While the wording of the Output suggests that it concerns only the regulatory framework, the
Outcome 1 referring to the “practical and effective...oversight” seem to concern the imple-
mentation of the relevant provisions in practice, thus, the suggested output would not suffice
for the attainment of the Outcome.

The wording “disciplinary oversight” in the Outcome 1 does not seem fully adequate to the
relationship between the PPO and the investigative bodies.

There is also the need to complete the transfer of the investigations from the PPO to the SBI
and to finalise other issues related to the PPS ceasing to perform the function of investiga-
tion. including the status of (former) PPO investigators.
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ACCURACY OF MONITORING OF AND REPORTING ON
JSRSAP IMPLEMENTATION

Outline the overall scoring (in % — calculations will be provided), accuracy of monitoring
(maintaining the MT) and narrative or other reporting formats on JSRSAP implementation.

Provide analysis, specific examples of inaccuracy, other shortcomings and relevant rec-
ommendations. If appropriate, the chapter can be structured in accordance with/mirror the
JSRSAP directions/areas concerned.

Administrative measures of the PGO for Monitoring the JSRSAP.

In the PPS, the main foundations of the reform are the adoption of the new PPS Law (in
force since 2015, Constitutional amendments of 2017, as well as adoption of the Criminal
Procedure Code (2012). In order to achieve its goals, the PGO uses externally developed
planning and monitoring tools — JSRS and Action Plan, Road Map and Monitoring tool, and
enjoys assistance of external national and international experts and international donors.
Nevertheless, in the process of fundamental institutional reform, the position of the majority
of chief leaders — the Prosecutor General and all his/her Deputies — is very important. Their
contribution should comprise:

1) top-management of the PGO communicating with the public and displaying genuine
pro-activeness about their desire to execute institutional reorganization and other tasks
set by the new Law;

2) administrative decisions delegating specific responsibility to the PGO structural units
and territorial PPOs, to carry out specific actions under the reform plan and obliging
them to monitor the implementation of the actions;

3) active dissemination of information by the top-management of the PGO regarding fu-
ture tasks and goals of restructuring;

4) internal and external communication from the top-management of the PGO regarding
already implemented measures for the plan;

5) system of reports (including interim and annual) by the top-management of the PGO
referring to achieved changes and results and the functions performed by the prosecu-
tor’s office compared to the baseline (for example, to the beginning of 2015).

The activities of the PGO were more visible during the reorganization of 2016-17, and from
thereon this visibility has decreased. Progress made in adopting internal regulations legisla-
tion related to the implementation of the objectives of the new Law has decelerated. Coordi-
nation and monitoring of the transformation of the PPS was assigned to the Department of
International Legal Cooperation, the operational level at the PGO.

The PGO did not issue a single all-encompassing order concerning the distribution of re-
sponsibility for the reform after the adoption of the new PPS Law. Any working groups nec-
essary should have been established according to this order. No complete list of working
groups was created where nominated prosecutors were appointed with responsibilities and
specific deadlines were set regarding the completion of the JISRSAP Outputs and Outcomes.

The working groups established ad hoc by separate Orders became inactive due to chang-
es in the composition of the staff or changes of priorities of the management. Eventually,
many groups stopped functioning properly and were not renewed. Several groups were es-
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tablished according to the sections of the Reform Road Map, however, there activities also
lacked system.

A very important aspect for the implementation of the reform and monitoring of its progress,
is the system of communication, both internal and external. The new system of communica-
tions, prepared with the help of donors for PGO, was not introduced at the PGO structural
units responsible for public relations and communications activities, and new modern com-
munication products, method and other suggestions were not implemented.

New significant amendments to the Law on the Prosecutor’s Office adopted in 2019 require
a fundamental review of the goals of the PPS’s reform and the creation of a new list of
measures. It is also proposed to establish significantly more effective administrative mea-
sures for the implementation of new amendments to the law on the Prosecutor’s Office and
for the implementation of the JSRSAP Outputs and Outcomes.

JSRSAP Impact Indicators.

It is vital for Monitoring that the general conditions for assessment, as well as the expect-
ed results and impact indicators, are used coherently throughout the JSRSP. The applied
JSRSAP results are directly related to the quantitative and qualitative methodologies in a
particular area of intervention. The JISRSAP provides 16 14 Impact Indicators for Chapters
8-11.9 of the indicators are used directly or indirectly to evaluate the activities of the prose-
cutor’s office.

Two Impact Indicators are designed to measure societal sensitivity and social attitudes. For
this purpose research methodologies included as part of the PPO performance manage-
ment system or research methodologies by external observers should be applied: "1) User
satisfaction surveys attest increased trust of society in PPO in particular, and / or criminal
justice system in general (baseline - 2015; + 5% -2016; + 15% - 2018; + 25% - 2020"and 2)
“Criminal trial monitoring surveys conducted by external observers attest improvement with
regard to the fairness of proceedings (baseline - 2015)”.

Four Impact Indicators are aimed at assessing the performance of criminal prosecution
functions in the prosecutor’s office and is achievable by the effectiveness of the results in
accordance with the judgments of the European Court of Human Rights (ECtHR).

In this case, the ECtHR judgments (baseline — 2015) are subject to the methodology of
statistical and qualitative assessment: 3) “10% annual decrease in number of structural
violations found by ECHR with regard to criminal proceedings”; 4) “56% annual decrease in
number of cases at ECtHR establishing divergences in practice of Ukrainian courts in apply-
ing national legislation <...> “; 5) “Improved implementation of general measures in view of
any ECtHR judgment regarding Ukraine in criminal proceedings” ; 6) “20% annual decrease
in findings by COE CM on failure to enforce individual measures in any ECtHR judgment
regarding Ukraine in criminal proceedings”.10

Impact Indicators concern effective implementation of the Criminal Procedure Code. These
indicators measure the quality of the functions of the prosecutor’s office and the length of the
procedural actions during the prosecution.

10 https://lwww.echr.coe.int/Documents/CP_Ukraine_ENG.pdf
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These Impact Indicators are subject to the statistical assessment methodology: 7) “5% an-
nual increase in use of home arrest, electronic surveillance and other forms of alternative
preventive measures as proportion to the cases of detention on remand”; 8) “5% annual
decrease in overall length of criminal proceedings”; 9) “Pre-trial reports developed”.

JSRSAP Impact Indicators for measuring the functions and activities required by the PPS
Law should have been included in the indicators for measuring the implementation of the
Long-term Strategic Plan (2015 — 2020), as well as in subsequent annual reports on the
activities of the Prosecutor’s Office. However, no such Plan was developed.

It is also to be noted that the PPS does not conduct its own surveys regarding social sen-
sitivity, which is affected by Impact Indicators. Research is conducted only ad hoc by other
external institutions. Therefore, it was difficult to detect any progress in the measurement of
Impact Indicators during the reform period since 2015.

Assessment and monitoring tools for assessing Impact Indicators JSRSAP, as the
activities of the Prosecutor’s Office itself, cannot be considered as properly imple-
mented.

JSRS AP Monitoring Tool and the Road Map of the PPS Reform

The Road Map and the Monitoring Tool are very convenient and understandable tools for
ergonomic management of Chapters 8 and 10 of the JSRSAP, addressed directly to the
Prosecutor’s Office. The Road Map was prepared by highly qualified experts from the EUAM
with the participation of EUDEL, CoE, EU PROJECT and DG NEAR / SGUA.

The structure of the Road Map is logical and rational: “Recommended areas of reforms,
Baseline, Expected results, Donor / Responsible department within PGO, Measures to be
taken”. Responsibility for the implementation of the Road Map as a whole is focused in one
of the structural divisions within the PGO — the Department of International Legal Cooper-
ation. Specific responsibility for the implementation of certain parts of the Road Map has
been correctly established. This is indicated by the second structural unit of the PGO in the
List of the responsible participants — for example, Human resources management and civil
service department; Public and media relations department, etc. It is also important that the
list clearly identifies group responsibility of units, which have joint implementation responsi-
bilities.

It is to be noted that some of the measures in the Road Map — “Measures to be Taken”
are not very clear, possibly left for later adjustments and additions. For example, 4. Ef-
fectiveness, 4.1. Performance-based budgeting the proposed measure is “Assistance in
development of proposals for the State budget of Ukraine for 2018”; however, there is no
requirement to develop a long-term strategic plan for the PPS, which would determine
the Mission, Vision, Priorities and Goals for the service. The Road Map does not include
other important components either, e. g., such as development of the workload calculation
methodology.

The Monitoring IT tool compiles the Outputs and Outcomes; criteria of progress (develop-
ment) — discussions, work drafts, draft laws, adopted laws or decisions; and also weight val-
ues for progress criteria (in percent). The Monitoring Tool is programmed to make automatic
changes. When data are entered, changes occur automatically, as well as the progress on
the implementation of Outputs and Outcomes is tracked in percentage change. This is an
effective tool for the PGO to monitor the implementation process of the JSRSAP .
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It is to be noted that the automatic calculation of the percentage of achievement is accurate
only on the basis of the data uploaded into the Monitoring Tool. If the Outcomes are not fully
loaded, the percentage cannot represent full implementation levels of the entire JSRSAP. It
is recommended that all Outputs and Outcomes are uploaded into the tool, even if they are
planned for 2020.

Assessment and monitoring through the Monitoring Tool can be seen as properly
implemented. Nevertheless, it is to be underlined that the monitoring conducted by
the PGO seems to focus on the implementation of Measures/Outputs, without deeper
understanding of the Outcomes to be achieved. Moreover, use of quantitative indica-
tors largely prevails over the qualitative indicators, which makes the assessment of
the implementation of the JSRS AP rather superficial.
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ATTAINMENT OF RELEVANT JSRSAP OUTCOMES

Describe findings, data, provide analysis based on/according to the assessment results,
including by means of referring to the sources/with itemisation with regard to the methods
used. Indicate the area/direction/group-specific median score in terms of attainment of the
outcomes

AREA OF INTERVENTION
8.1 INCREASING INDEPENDENCE AND AUTONOMY OF PROSECUTORS

8.1.1. Ensuring greater independence of Public Prosecutor’s Office (PPO) from po-
litical power.

l. Outputs. 1. Reviewed Constitution and statutes as to procedure of appointment, dismissal
and terms of Prosecutor General (PG) (40%). 2. Reviewed regulatory framework on en-
hancing the PG’s powers, possibility to engage the panel body to the appointment of the
Prosecutor General of Ukraine (0%).

Outcomes: (1) principle of checks and balances applied when appointing PG (100%);
(2) increased impartiality and depolitisation in choosing candidates for office of PG by
authorising QDC to hold competition for office of PG according to CoE recommenda-
tions (0%); (3) procedure of determining rating of candidate to office of PG established,
including his/her competence and ethical qualities (0%).

The Outcome 1 is partly attained; the Outputs 1-2 are partly achieved.

The procedure for the appointment (and dismissal) of the PG provides for the participation
of both the President and the Parliament, in line with the checks and balances principle.
However, it is to be noted that nothing was changed in their roles compared to the baseline
situation. The most important legislative change of the period in issue were the Constitution-
al amendments with regard to the judiciary, which included the clauses on the PPS.1! These
amendments were adopted in June 2016 and came into force on 30 September 2016.12
However, the articles concerning the PG’s appointment remained unchanged; with regard
to the dismissal, a provision was added that early dismissal of the PG is only possible in the
cases and on the grounds set by the Constitution or the law; the term in office was increased
from 5 to 6 years, without possibility to serve two consecutive terms.

The PPS Law was aligned with the Constitutional changes with regard to the term in office.
Other changes of the PPS Law during the period in issue concerned the requirements for
the holder of the PG position; the requirement to have higher education in law was removed.
A new ground for dismissal was added — a certain amount of indebtedness on alimonies to
a child. The VR Rules remained as they were.

The following is to be mentioned as a positive result with regard to the dismissal: the new
version of the Constitution explicitly mentions that the PG can only be dismissed on one of
the grounds set by the legislation, and the PPS Law provides for the exhaustive list of such
grounds. This is clearly a safeguard against abuse of power to dismiss the PG, thus, it de-
creases the political dependence of the office.

11 See Venice Commission Opinion CDL-AD(2014)037 On the Draft Law amending the Constitution of Ukraine submitted
by the President of Ukraine on 2 July 2014, 27.10 2014, paras. 39-47.
12 Law of Ukraine “On Amendments to the Constitution of Ukraine (concerning Justice), No. 1401-VIIl, 2 June 2016.
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However, the following issues remain unsolved thus hindering the attainment of the Out-
comes 2-3 and partly obstructing the Outcomes 1.

Firstly, despite the recommendations, the appointment procedure for the PG remained the
same. Namely, the Parliament is voting by simple (and not qualified) majority; there is no
competition foreseen; the role of the QDC is not cleat, in particular, while the PPS Law pro-
vides for the obligatory provision of opinion, there is no explanation as the how and when
such opinion should be requested and prepared.

As to the dismissal, while the grounds for the dismissal are set forth by the PPS Law, the
right of parliamentary no-confidence vote remained in the new version of Constitution; thus,
the PG remains vulnerable to possible arbitrary dismissal by the VR, which is to be
remedied.

The term in office of the PG was increased but only slightly.

Moreover, no depolitisation of the position happened, as there is no formalised compe-
tition envisaged, and no procedure for assessment of competence and ethical quali-
ties of the candidates, the QDC is not involved in the appointment procedure; there is no
ranking of candidates either. No possibility for public discussion is foreseen either.
This is to be remedied.

[l. Output 3. Reviewed regulatory framework on PPO financing, formalising principles of
performance-based budgeting and program budgeting by PPO. 100%

Outcomes: (4) Mission statements, objectives and performance targets are made an
integral part of annual PPO budgeting process; expenditure plans are linked to com-
mitments of meeting specific objectives and measurable targets (0%); (5) Expenses
for maintaining PPO determined in State budget upon requests agreed with Council of
Prosecutors and approved by PG (50%); (6) Well justified budgetary requests on part
of PPO by using harmonised approach and strengthening of regional capacities in bud-
getary planning and formulation by prosecution (60%); (7) Program budgeting (MTBF)
and performance-based budgeting methodologies with non-financial performance indi-
cators applied in prosecution budget formulation and implementation processes; 80%
(8) Harmonised approach and strengthened regional capacities in budgetary planning
and formulation (60%); (9) Increased quality of public financial management (PFM) by
prosecution, optimisation of use of postal, forensic, legal and other services (20%);
(10) Single public procurement process in place based on harmonised needs assess-
ment of all prosecution departments (70%); (11) Performance management systems
feed in data regularly on case-loads and productivity, setting targets, measuring them,
suggesting budgetary adjustments and further policy developments in all matters of
PPO organisation; evidence-based approach to any structural reform of PPO institu-
tionalised (0%); (12) Number of prosecutors annually reviewed considering changes
in: 1) scope and extent of functions at every level of PPO system, 2) changing work-
loads; 3) social and political situation etc.; 0% (13)Scope of functions of PPO and
prosecutors fine-tuned according to Venice Commission recommendations and other
European standards and best practices (90%).

The Outcomes 5, 6, 7, 8, 10 are partly attained; the Outcome 13 is mostly attained. Other
Outcomes are not attained. Output 3 is partly achieved.

While certain progress is definitely visible, it lacks unified strategic approach.
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Formally, the process is in line with the programme-based budgeting requirements of the
Budget Code of Ukraine and other regulations governing the relevant aspects of the state
agencies’ operation, as, for example, those governing public procurement. The relevant in-
ternal rules are in place.

However, there is no strategic planning present in the operation of the PPO, which would
have suggested the mission, vision and performance targets for the relevant period (usually,
5 years). Consequently, the budget requests are prepared based on the needs as indicated
by the regional PPOs and the PGQ'’s structural units, and not within a strategic framework.
Moreover, there is no unified approach or clear guidelines as to the determination of such
needs. The budget process includes several stages: firstly, the PGO sends its proposals
to the Ministry of Finance based on the identified needs; secondly, the MoF provides the
overall limit number (usually, significantly lower that the calculations of the PGO suggest);
thirdly, the PGO recalculates the request to fit within the limit. Such restrictions have to be
taken into account, as the limitations to the prosecutorial salaries introduced each year by
the Cabinet of Ministers (contrary to the provisions of the PPS Law). Thus, the procedure is
far from deriving from the strateqic objectives of the PPO in a given period.

The budget requests and other related documents are signed by the first deputy PG who
has the status of a senior prosecutor.

The budget of the PPS is organised according to the programmes that are defined in the
State Budget Law. For 2019, there are three programmes: general PPS (“prosecutorial and
investigative activities, initial and continuous training of prosecutorial staff”), support to the
functioning of SAP and support to the activities of the QDC.13 The programme passports
include such aspects as directions of operation and indicators. The performance criteria are
formally included into the planning under the indicators, however, similarly to the budget re-
guests from the regions and unit, there are no guidelines on how to define them. Moreover,
all the criteria are quantitative.

While the CP is already fully operational since mid-2017, it has no role in the budgeting
process.

As indicated, there is no_methodical support or capacity-building from the PGQO for the
RPPOs.

No analysis of effectiveness of financial management is conducted, including the analysis
and resulting optimisation of use of postal, forensic, legal and other services.

The procurement is conducted under the general procedure for the state agencies. The new
Law On Public Procurement was adopted in December 2015. However, while both the PGO
and the RPPOs are required to follow the procedure, there is no unified approach as to the
level where the procurement is to be performed. Rather, it is decided on a case by case ba-
sis. No analysis of the efficiency of the approach taken is conducted.

Thus, there is a need to include the budgeting process into a broader strategic plan-
ning scheme. Capacities for programme-based budgeting are to be strengthened on
all levels, a unified approach is to be taken, and methodical support is to be provided
to RPPOs and PGO units.

13 Law of Ukraine “On the State Budget of Ukraine for 2019”, No. 2629-VIII, 23 November 2018.
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Among others, the issue of possible sources of finance other that the state budged is
problematic. E. g., the prosecutors cannot accept funding by the EUROJUST of their mis-
sions to participate in investigative groups. This is to be remedied.

There is no automated system of data management. While a lot of data is collected, there
is no clear vision as to linking the data to the objectives and to the budgeting. What is more,
some of the data collected and used as indicators in the budget-related documents, do not
seem really representational. For example, the number of criminal proceedings per prose-
cutor is calculated by dividing the overall number of proceedings by the number of prose-
cutors. No qualitative characteristics of the proceedings can be taken into account. Thus, a
unified data management system is to be introduced, with clear understanding of the
possibility to use the data collected for planning purposes, including for the budget
planning.

There is no systematic approach towards the number of prosecutors and other employees
of the PPOs. The overall number of PPS employees was set by the new Law, however,
it is not clear how this number was calculated and whether it corresponds to the present
needs. There is no available calculations with regard to the adjustments needed following
the change in the PPO functions. Even when the proposals arise to change the number, they
are usually not supported by the relevant substantiation. Moreover, there seem to be no pro-
posals with regard to the grounded adjustment of the number based on the developments in
the system. An organisational assessment of the PGO was conducted in 2018-2019 with the
CoE support, however, its recommendations were not implemented. Thus, the structure of
the PPO staff is to be evaluated, systematic and grounded approach to the periodic
review and adjustment of the relevant numbers is to be taken.

The scope of the functions of PPO was brought in better compliance with the European
standards and best practices, including the Venice Commission recommendations,4 by the
Constitutional amendments of 2017. Thus, the general supervision function was fully re-
moved, as was the function of the representation of citizens before the court. The function
of the representation of the state was limited to the ‘cases set forth by law’ (Article 23 PPS
Law). However, the wording of the main prosecutorial function, procedural supervision and
organisation of pre-trial investigation is not fully harmonised with the CPC, and not com-
pletely clear. What is more, while the functions of investigation and supervision over the
places of detention (and other aspects of enforcement of criminal judgments) were removed
from the prosecutorial functions in the main text of the Constitution, they remained in the
transition provisions. Itis to be noted that neither the Law on PPS nor the CPC were amend-
ed with regard to the functions of the prosecutors following the changes of the Constitution.
Thus, the wording on the functions in the Law and CPC differs from the Constitution, which
is problematic; it is also reported that internal regulations governing the prosecutors’ activ-
ities are also not fully in line with the Constitution. Moreover, the structure of the PPO staff
was not adjusted taking into account the functional changes. There is a need to align the
PPS Law, the CPC and all the regulations with the current version of the Constitution;
a functional audit of the PPS is to be conducted, the current legislative framework
and the audit findings are to lay foundations for the restructuring of the PPO.

14 Opinion of the Venice Commission on the draft Law on the PPO of Ukraine (CDL-AD(2012)019; and Part Il (The
prosecution service 2010) of the report of the European Commission for Democracy through Law (Venice Commission)
on European standards as regards the independence of the judicial system (Venice Commission’s 2010 report on the
PPO standards), CDL-AD(2010)040, of 3.1.2011.
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8.1.2 Ensuring greater institutional independence of PPO system

I. Outputs. 1. Reviewed regulatory framework for prosecutorial self-governance system
(SGS), including its financing (70%).

Outcomes: (1) All bodies within SGS function in practical, effective and sustainable
manner (100%); (2) Institutional independence of NCP, CP, QDC, their organisational,
career and financial capacities ensured by proper staffing, administrative, financial
and logistics arrangements (40%); (3) Delegates to NCP chosen from all prosecutorial
bodies and from all PPO levels (100%); (4) CP tasked with ensuring independence of
prosecutors, their legal and social status, examination of prosecutors’ complaints on
threat to independence and enforcement of decisions of SGS bodies (60%); (5) QDC
tasked with career development matters, including handling complaints of other per-
sons on prosecutors’ improper performance of their duties (100%).

Note. Outcomes 4-5: mistake in the English version — it is “ensuring practical imple-
mentation” about the CP and “proper implementation” about the QDC in Ukrainian. We
evaluate the Ukrainian wording.

These Outcomes are partly attained, the Output is mostly achieved.

All bodies were established in 2017 and are operational, fulfilling all the functions set forth
by the PPS Law. The regulatory framework is in place (thus, the regulations of the bodies
were adopted by the Conference of Prosecutors; both QDC and CP have adopted a number
of documents governing the implementation of their functions).

However, there is still room for improvement.

Certain safeguards for the institutional independence of the QDC are set forth by the PPS
Law. It has a status of a legal entity and a separate bank account, its members work full time
and its activities are supported by the secretariat. In practice, however, certain problems
arise. Thus, the QDC members receive remuneration as prosecutors (Article 74), including
the possibility of the PG to award bonuses. They work in the premises of the NAPU, owned
by the PGO. The secretariat of the QDC de jure is a structural unit of the PGO, which does
not add to the independence of the body. The QDC'’s correspondence is registered at the
PGO'’s registry. Certain progress was achieved with regard to the budgetary autonomy, al-
though in the State Budget Acts for 201715 and 20186 the QDC was not mentioned sepa-
rately. However, the State Budget Act for 2019 provided for a separate sub-entry for QDC
(under the general head “PGQO”).17

As to the CP, its status both under the Law on PPS and in practice is definitely weaker. The
CP members work ‘on a voluntary basis’, that is, they remain on their positions in the PPOs
while expected to fulfil their obligations in the Council in their free time. In practice, this ar-
rangement has caused difficulties, as no provision is made for the change in their workload
despite the fact that CP’s activities sometimes take significant amount of time.8 This is
decided on a case by case basis by the CP members and their superiors. Moreover, there

15 Law of Ukraine “On the State Budget of Ukraine for 2017”, No. 1801-VIIl, 21 December 2016.

16 Law of Ukraine “On the State Budget of Ukraine for 2018” No. 2246-VIIl, 7 December 2017.

17 Law of Ukraine “On the State Budget of Ukraine for 2019”, No. 2629-VIII, 23 November 2018.

18 This was highlighted already in the Needs assessment report on the Council of Prosecutors of Ukraine and the
Qualification and Disciplinary Commission of Prosecutors, elaborated within the CoE of September 2017, in which it
was alrady recommended that “The PPO Law should be amended or the Prosecutor General should issue an Order to
ensure that time spent by CP members on CP work will be taken into account in their workload as prosecutors.
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is a lacuna with regard to the missions of the CP members they undertake to meet for their
sessions. There are no budget arrangements for such missions to be covered. In practice,
the following scheme is used: the PGO invites the CP members to Kyiv and the PPOs where
they work formalise the trip as a mission from the relevant PPO to the PGO, which can be
covered from the allocated budget. However, this scheme does not work to cover missions
to the locations other than the capital. Despite significant workload, the CP does not have
any secretariat support apart from several PGO employees assigned to assist the body.1®

During the sessions, the CP members meet at the PGO premises. The CP’s position as a
body lacking strength is detrimental to its formally serious role as the highest prosecutorial
self-governance body between the Conferences, and the body envisaged as a protection of
the independence of prosecutors.

Another question concerning the independence of the QDC and CP members, rather than
the institutional independence of the bodies, is the term in office and the fate of the members
upon their term in office. Thus, the QDC consists of both prosecutors and non-prosecutors
and is elected for 3 years. Consequently, there is a discussion as to the need to increase the
term in office not to allow the prosecutors members returning to their prosecutorial positions
during the term in office of the PG as well as the relevant heads of lower-level PPOs. As to
the CP, it consists mainly of prosecutors, and the prosecutors holding administrative posi-
tions are not eligible for the election to the CP. While the body is elected for a longer term,
five years, its members are vulnerable as they stay within the prosecutorial system holding
low-level positions, which contrasts with the body’s powers with regard to high-ranking pros-
ecutors.

In 2017-2019 both bodies demonstrated development of their capacities, institutional as
well as personal. Still, there is room for improvement. The capacities of the QDC are much
stronger, which can partly be explained by a stronger position of the body foreseen by the
legislation.

As to the Conference of Prosecutors, it has been convened 3 times during the analysed
period. The representatives of PPOs of all levels took part. There were questions as to the
participation of military prosecutors, however, they took part, too.

It is to be mentioned, that the majority of prosecutors met during the evaluation positively
assessed the establishment of the prosecutorial SG and the QDC. They especially under-
scored the roles of the QDC as a safeguard for their independence.

To ensure proper functioning of the CP and QDC, and, consequently, to strengthen
the independence in the PPS, it is recommended to further strengthen the indepen-
dence of both bodies themselves, ensuring the relevant arrangements for budget al-
location, as well as sufficient funding, including independent from the PG; provide for
sufficient remuneration of members and staff of the QDC and exclusion of abuses of
the system of bonuses with regard to the CP members, as well as ensuring financing
of their trips related to the CP activities; providing the bodies with secretarial support
directly subordinated to the relevant body and with separate premises. As the CP
members are performing this function ‘on a voluntary basis’ remaining at their prose-
cutorial positions, it is also crucial to specify on the legislative level that when acting

19 |n the same Needs Assessment report, this deficit was also pointed out and following recommendation was included:
“The PPO Law or Regulations should stipulate that appropriate secretarial assistance to the QDCP must be established
as a separate entity under the Commission.”
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as CP members they are not under the instruction of any office of the prosecution
service and are only accountable to the Conference of Prosecutors. Moreover, it is to
be established that the time spent on the CP-related work is taken into account in the
calculation of workload of the CP members by their supervisors at the PPOs.

As to the functions of the QDC and CP, both their distribution by the PPS Law and their
practical implementation leave room for discussion. For example, career-related functions
are divided between the bodies, while appointment to certain managerial positions remains
outside of the competence of any of them; moreover, some provisions are not clear as to the
powers of the CP and QDC (e. g., dismissal from administrative positions for improper per-
formance), while others lack clarity as to how exactly the body is to ensure achievement of
the relevant aims (e. g., the CP’s role in protecting the independence of prosecutors against
possible threats).

Thus, there is a need to review the legislative clauses setting forth these functions, to ensure
clarity in the regulation of all functions and clear delineation between the bodies concerned.
There is also a need to ensure coordinated functioning of the bodies. It may be advisable to
concentrate all career-related functions within one body. As to the QDC, it may be advisable
to divide it into two chambers, in view of wide scope and variety of the body’s functions.

II. Outputs. 2. Awareness campaigns for prosecutors at all levels on role, functions and
range of responsibilities of SGS (70%).

Outcomes: (6) Officials and public has full information about responsibilities of prose-
cutorial SGS bodies, and their decisions (60%).

This Outcome is partly attained, and the Output is partly achieved.

Both the QDC and CP have their web-sites, which are operational. News items are uploaded
by both bodies, more actively by the QDC. QDC publishes its motivated decisions in dis-
ciplinary proceedings; what is more, the disciplinary hearings are broadcasted online. The
CP’s decisions are also published, however, they are more formalistic and lack reasoning.
The QDC's activities with regard to the career-related issues are less public. While the an-
nouncements on the opening of competitions are published, there is no online-broadcasting
of interviews or publishing of detailed decisions.

It is to be noted that such difference in the awareness-related activities of both bodies can
be explained in the difference in their capacities. Thus, while neither of those enjoy assis-
tance of a communications professional (however, one of the QDC secretariat employees
is tasked with the communication-related work), CP’s capacities are significantly lower, and,
for example, it is the Chair of the CP himself who has to prepare the texts for the web-site.

Both bodies have also held some regional meetings with the prosecutorial community. How-
ever, it is to be noted, that the QDC was supported by the EU funding in its regional trips,
thus, it cannot be concluded that its own capacities are sufficient to allow such activities.
Some QDC members gave interviews to the media on separate occasions.

Still, the public awareness surveys do not show high level of knowledge with regards to the
prosecutorial SG; moreover, the survey of prosecutors conducted by the QDC did not show
full understanding of the functions of the QDC and CP either.

Thus, while certain progress is achieved, there is room for improvement.

Capacities of both bodies are to be strengthened. Systematic approach is needed, with the
development of communication strategies. Capacity building of the members and staff is
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advisable. Moreover, the awareness campaigns are to be directed not only at prosecutors
but also at lawyers and general public.

8.1.3. Ensuring greater functional autonomy of prosecutors from improper internal
influence

[. Outputs. 1. Reviewed regulatory framework for implementation of specific criteria by CP
for candidate selection, and appointment to positions based on results of performance eval-
uation (30%).

Outcomes: (1) Independence of prosecutors ensured through increased impartiality
when appointing to positions (40%); (2) Clear and foreseeable internal regulations,
establishing criteria of choosing candidates, selection for prosecutors’ and their
dismissal (60%); (3) All career decisions on basis of merits-based system (70%);
(4) Recruitment interviews life-streamed on internet (0%); (12) Software in place for
evaluation of the prosecutor candidates’ compliance with the established criteria (10%);
(13) Ensured right of the head of the prosecutorial body’s to which CP recommends a
candidate to administrative office, to evaluate the candidates’ compliance with the cri-
teria and to bring the conclusions to CP (20%); (15) Ensured public access on the PG’s
official website to the reasoning part of the CP’s recommendation to office (10%); (16)
Ensured public access on the PG’s official website to the reasoning part of the PG’s
refusal to appoint to office the candidate recommended by CP (0%).

The Outcomes 1, 2, 3, 15 are partly attained, other Outcomes are not attained; the Output
is partly achieved.

The new system of the prosecutorial career management envisaged by the new Law on
PPS became operational in 2017. The first waves of recruitment of candidate prosecutors
were conducted, the QDC conducted transfer of prosecutors to higher PPOs and the CP
performed its role in the appointment to and dismissal from the administrative positions.

However, both the system as set forth by the PPS Law and its implementation are not fully
in line with the need to ensure the prosecutors’ autonomy from internal influence.

First of all, the PPS Law left certain administrative positions outside of the CP’s competence.
Thus, it cannot be concluded that the relevant safeguards are in place for all prosecutors in
the system.

Moreover, in order to ensure impartial merit-based recruitment and promotion, it is crucial
that all the actors involved follow a unified approach and operate on the basis of clear and
harmonised criteria. Thus is not yet the case in the PPS. Firstly, there are no competency
models in place, except for the profile of a prosecutor of a local PPO adopted by the QDC
in 2018.20 Secondly, the actors involved (QDC, CP, PG, heads of RPPOs) do not coordinate
their approaches. Thirdly, the roles of the actors are not delineated clearly. There are ques-
tions as to the CP’s competences with regard to certain positions. Also, the obligations of the
PG or head of the RPPOs who are expected to implement the decisions of the QDC and CP
by their orders are not defined clearly.

20 Profile for the position “Prosecutor of a Local Public Prosecutor’s Office”, approved by the QDC Decision No. 231dk-18
of 25 September 2018.
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The criteria for the career decisions are included in the PPS Law, however, rather vaguely.
The QDC and CP adopted their regulations/procedures,?! but lack capacities to develop and
implement the criteria in the way that would fully ensure impartial selection based on the
merits. The criteria adopted by the CP for the appointment to the administrative positions are
not based on the performance evaluation, as there is no such evaluation scheme in place
yet.22 Knowledge testing is automated, at least partly, and some general knowledge tests
were used occasionally with donors’ support. However, there is no software in place to sup-
port all types of the evaluation.

Interviews are not envisaged for all the types of career decisions, moreover, they are not
livestreamed.

There is no clear role of the head of the PPO to which the CP recommends a candidate.

An important issue, as indicated above there is no clarity as to the obligations of the PG or
heads of PPOs who implement the decisions of the QDC by their decisions or act upon the
CP’s recommendations. For instance, there is no deadline for the decision on appointment
or dismissal following the QDC'’s decision. The rules with regard to the cases when the rele-
vant official rejects the CP’s recommendation also lack clarity. This can undermine the QDC/
CP’s authority.

While the CP’s decisions are published on the body’s website, they are brief and do not
provide for the reasoning.

In addition, it is also to be mentioned, that in addition to the PG, the limitations to the term
of office is set for certain administrative positions, but not for all of them. Thus, head of the
SPASAP, heads of RPPOs and LPPOs are appointed for 5 years.

Consequently, there is a need to adopt a unified approach to the prosecutorial career
management and clearly define the roles of all the actors involved. In the context of
independence, implementation of the decisions or recommendations of the QDC and
CP by the PG and heads of RPPOs is also crucial.

[I. Outputs. 2. Internal regulations in place, establishing exhaustive list of grounds for inspec-
tions of lower prosecutorial bodies by upper ones. 100% 3. Internal guidelines and policies
adopted on scope of prosecutorial discretion and enlarging freedom of prosecutor to issue
procedural written documents with no agreement of supervisor. 0% 4. Reviewed regulatory
framework on procedure of making written orders and giving oral or written instructions by
upper-level prosecutors to lower-level prosecutors, in order to ensure independence of pros-
ecutors without risks of disciplinary and hierarchy violations at PPO 10%.

Note. Output 4 - the English wording does not fully correspond to the Ukrainian; the
Ukrainian version refers to the internal framework only; the specially focused internal
regulations are not in place, but there are some relevant references. We evaluate the
Ukrainian wording.

21 Criteria for the Evaluation of Prosecutors for Decision of the Council of Prosecutors of Ukraine on Recommendation
for the Appointment of a Prosecutor to the Administrative Position, approved by the CP Decision No. 36 of 31 October
2017.

22 The involvement of the self-governance bodies in the evaluation process was considered particularly important
by GRECO since it recommended that there should be periodic performance evaluation of prosecutors within the
prosecution service —involving the self- governing bodies — on the basis of pre-established and objective criteria,
while ensuring that prosecutors have adequate possibilities to contribute to the evaluation process. See Greco
Eval4Rep(2016)9, para. 228; https://rm.coe.int/grecoevaldrep-2016-9-fourth-evaluation-round-corruption-prevention-
in-/1680737207
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Outcomes: (5) Clear and foreseeable internal guidelines establishing ban on improp-
er inspections of lower-level prosecutors by upper-level prosecutors; any inspection’s
clear and transparent grounds determined (100%); (6) Enhanced scope of prosecuto-
rial discretion within limits established by law (0%); (7) Obligation of higher level prose-
cutors to give orders in writing imposed (80%); (8) Ban on disciplinary responsibility of
prosecutor for non-compliance with oral order or instruction of higher prosecutor, under
condition that CP was informed about incident, with reasoning part included (30%).

The Outcomes 5, 7 and 8 are partly attained; the Outputs 2 and 4 are partly achieved.

The PPS Law is in force, including the clauses obliging the higher level prosecutors to give
orders in writing. The PG’s Order of January 2017 governing the work organisation in the
PPO contains a clause obliging prosecutors to exclude “restrictions or breaches of autono-
my of prosecutors in fulfilment of their powers and deciding of the way to realise these pow-
ers” and to give instructions to the lower-level prosecutors, to approve their decisions and to
perform other actions directly concerning the implementation of the prosecutorial functions
exclusively within the scope and in accordance with the procedure set forth by the law (para.
3.4).28 However, there are no procedures ensuring compliance with these clauses.

The new disciplinary framework also excludes responsibility for solely failure to comply with
an oral instruction. There is, however, no practice of the QDC notifying the CP in case of
such complaints.

Thus, there is a need to ensure compliance with the PPS Law with regard to the writ-
ten instructions of higher-level prosecutors.

The inspections remain an issue. Thus, the above-mentioned Order of the PG on the main
principles of organisation of work in the prosecutorial bodies of Ukraine was adopted in Jan-
uary 2017 to replace the previous one. Nevertheless, firstly, the provisions on the inspections
are still vague enough. Secondly, the possibilities to use the “provision of organisational and
methodical assistance” as inspections in disguise still exist and are reported to be used.

Thus, the regulations on inspections are to be clearer and more restrictive, and the
possibilities to use other form of intervention (such as “provision of organisational
and methodical assistance”) as inspections are to be excluded.

The prosecutorial discretion is not fully followed, in particular, due to the broad use of coun-
tersignature of prosecutors’ procedural decisions by their superiors; there are no internal
regulations that would reconfirm the principle of discretion and provide prosecutors
with guidance on the use of discretion. This is to be remedied.

[ll. Qutputs. 5. Analysis of complaints on violation of prosecutorial independence included as
part of Annual Activity Report of PPO (0%).

Outcomes: (9) Impartial, timely and independent examination by CP of complaints on
violation of prosecutorial independence (100%); (10) Research and analysis conduct-
ed regularly of prosecutors’ complaints on violation of their independence (0%).

These Outcomes are partly attained, the Output is partly achieved.

The CP is operational and examining the complaints with regard to the interference with the
prosecutorial independence. However, the capacities of the CP to deal with the complaints

23 Order No. 15 of 19 January 2017 “On Main Principles of Work Organisation in the Public Prosecutor’s Offices of
Ukraine”.
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are to be strengthened. Moreover, there is no clear procedure or guidelines; although, the
CP was working on the development of the relevant document and developed a draft regula-
tion in 2018. Finally, it is not clear what exactly the CP is to undertake to help a prosecutor in
case of infringements to their independence. The information on the decisions of the CP was
included in the PPO Annual Report for 2018.24 However, the Report only provided the overall
number of the CP’s decisions adopted in 2018 for the “ensuring of the organisational unity
of functioning of the prosecutorial bodies, strengthening their independence and solving
the issues of internal operation of the prosecution service”. No analytics or disaggregated
data with regard to the complaints on the breaches of the independence was provided. Ca-
pacities of the CP to examine complaints of violation of prosecutorial independence
are to be strengthened; there is to be a clear procedure for the consideration of such
complaints and clear follow-up mechanisms; research and analysis of the complaints
and the follow-up actions is to be undertaken regularly and the findings are to be
published.

IV. Outputs. 6. System of case management fully operational, distributing work-load among
prosecutorial bodies and prosecutors (0%)

Outcome: (11) A clear system of distribution of cases introduced, according to
the criteria of the prosecutors’ experience and avoiding corruption risks (0%);
(11) Operational system of distribution of cases paying due attention to ob-
jective factors, such as specialisation and avoiding corrupt practices (30%);
(14) System of prosecutors’ specialisation according to crime types and other charac-
teristics in place (30%).

< Outcome 11 is repeated twice with 2 different indicators regarding its achieve-
ment. There is only one wording of outcome 11 in the Action Plan regarding
the system of distribution of cases — however, here the experts mention two.
The first outcome mentioned under #11 actually has the Ukrainian equivalent.
The second outcome #11 — does not have anything corresponding to it in the
Ukrainian version.

There is no such system in place. It is to be remedied. It is also recommended to intro-
duce aspecialisation scheme, which would be included into the distribution of cases.

8.1.4. Ensuring greater personal autonomy of prosecutors

l. Outputs. 1. Reviewed regulatory framework on remuneration, other professional guaran-
tees and social security of prosecutors (0%).

Note. Ukrainian version is absolutely different — “regular monitoring of the legislation”.
We evaluate the Ukrainian wording.

Outcomes: (1) Prosecutors and PPO staff are reasonably remunerated and protect-
ed through salary and social guarantees established by law, depending on their role,
experience and other clear and objective criteria (0%); (2) Social and logistics mainte-
nance of prosecutors and PPO staff is established by law (100%).

The Outcome 1 is not attained, the Outcome 2 is attained. The wording of the Output 1 is
different in Ukrainian and English version, if it is the Ukrainian version to be considered, it
cannot be deemed achieved.

24 https://www.gp.gov.ua/ua/vlada.html?_m=publications&_t=rec&id=248318&download_af=2760
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Despite the rules for the remuneration set forth by the PPS Law, including explicit mention-
ing of the amount of salary, these guarantees were neutralised or even left ineffective by
other regulations. Thus, the State Budget Acts allowed the Cabinet of Ministers to establish
the prosecutors’ remuneration within the allocated funding. It is to be ensured that the
prosecutors are remunerated in accordance with the Law.

It is also to be mentioned that the system of bonuses is widely reported to be abused, det-
rimentally to the personal autonomy of prosecutors. Thus, as the guarantees with regard
to the fixed salaries are not applied, a significant share of the payments received by the
prosecutors is paid in bonuses assigned by their superiors (the PG or the head of a RPPO).
There are no clear and foreseeable rules as to the calculation of bonuses. What is more, as
they are used to compensate for the low salaries, instead of the normal scheme with certain
percentage of bonuses paid as an incentive, Ukrainian prosecutors receive by default 100%
bonuses. Should their superiors decide that a prosecutor was not acting properly, they de-
duct bonuses, which can result to the loss of more than a half of the prosecutor’s income.
Consequently, the system of bonuses is used as disciplinary punishment in disguise, which
is obviously harmful in terms of personal autonomy.2> The incitement system should ex-
clude bonuses or reduce its impact to a minimum.

Outcome 2 as read literally is attained, as the PPS Law establishing the relevant safeguards
is in force. However, the implementation of the clauses in practice remains question-
able, which is to be remedied

[I. Qutputs. 2. Reviewed regulatory framework on individual freedoms of prosecutors, deter-
mining scope and extent of exercise by prosecutors and PPO staff of right to privacy, free-
dom of conscience, expression, and association, and other individual rights and freedoms
(60%).

Outcomes: (4) Scope and extent of exercise by prosecutors and PPO staff of right to
privacy, freedom of conscience, expression, association and other individual rights and
freedoms, defined clearly by law (20%); (5) Prosecutors and PPO staff are able to join
or form local, regional, national or international professional associations in order to
represent their interests and protect their status (100%).

The Outcomes 4 and 5 are partly attained. The Output is partly achieved.

The PPS Law does not regulate in detail the issues of personal rights of prosecutors. Certain
aspects of personal rights of prosecutors are covered by the Code of Ethics and Conduct
of Prosecutors adopted by the Conference of Prosecutors in 2017,26 Chapter Il “Principal
Requirements concerning Outside Activities”. Thus, a prosecutor is not allowed to belong
to a political party, take part in political manifestations or strikes, publicly demonstrate their
political views. It is provided that a prosecutor is entitled to decide freely on their attitude to
the religion, to take part in the activities of religious organisations which operate lawfully and
are not aimed at incitement to racial, political, ethnic or religious hatred; furthermore, a pros-
ecutor shall not allow interfering with their service activities to any religious organisations
they may belong to.

25 The Venice Commission has indicated that the disicplinary oversight should not be left to a prosecutor’s an immediate
superior; Opinion on the Draft Law on the Public Prosecutor’s Service of Moldova, CDL-AD(2008)019, at para. 50.

26 Code of Professional Ethics and Conduct of Public Prosecutors, approved by the Conference of Prosecutors on 27
April 2017.

THIS PROJECT IS FUNDED BY
THE EUROPEAN UNION




JUSTICE SYSTEM IN UKRAINE

-
= HUMAN RIGHTS COMPLIANT CRIMINAL
|
|

JSRSAP Evaluation P-8 Report

raine
20192021

The union of prosecutors is operational, however, it is reported not to be active, and not to
deal with the prosecutors’ interests and status. The CP is demonstrating some activity in
support of the prosecutors.

It is recommended that prosecutors themselves strengthen the activities of the Union of
Prosecutors, in order to streamline its structure and set goals and objectives to protect rights
and legal interests. And also, the PGO must conclude a Collective Agreement with the Pros-
ecutors’ Union.

Outcome: (3) Ensured procedure of compulsory examination of prosecutors’ and PPO
staff’'s complaints on violation of their rights due to lack of performance by State of its
positive obligations to protect them; regular examination by CP of complaints concern-
ing legal protection of prosecutors (100%).

This Outcome is attained.

The CP is operational and examining the prosecutors’ complaints of alleged infringements of
independence, including those concerning the improper use of the bonuses system. More-
over, it is taking some actions on its own accord, in particular, with regard to the situation
with the prosecutors’ salaries and other social guarantees, as well as physical protection of
PPOs. However, there is a lack of clear internal procedures to examine prosecutors’ com-
plaints. Moreover, the CP’s leverages to protect prosecutors are rather weak. Thus, it is
mostly sending letters to the PGO, Cabinet of Ministers or other relevant instances. Finally,
the prosecutors do not seem to be active in addressing their complaints to the CP. As to
the non-prosecutorial staff of the PPO, not all the schemes for the protection of the rights of
prosecutors are applicable to them. There are to be clear procedures in place, and clear
follow-up mechanisms. The CP’s capacities are to be strengthened. The awareness of
the role of the CP in protection of the prosecutors is to be strengthened.

AREA OF INTERVENTION 8.2
INCREASED COMPETENCE OF PROSECUTORS

8.2.1. Development of independent, transparent and objective procedures of selec-
tion of prosecutors

. Outputs. 1. Itemised procedures of prosecutor selection by QDC (100%).
2. Qualification Examination scope, form, contents and procedure developed jointly with key
stakeholders. Qualification Examination formalised by internal regulations, reviewed and
updated annually (90%). 3. Reviewed regulatory framework on ensuring proper organisation
of special anti-corruption check of candidates for prosecutors (0%). 4. Procedures of com-
petition for filling vacant prosecutor posts developed and approved depending on rating of
candidates, reviewed and updated (100%).

Outcomes: (1) Provisions on QDC contain detailed regulations on rights and obliga-
tions of QDC when performing its duties for selection of prosecutors (100%); (2) Infor-
mation on QDC activity and decisions on prosecutors selected available to public on
QDC web-site (100%); (3) Each member and employee at QDC properly trained with
participation of national and international counterparts (50%); (4) Questions and as-
signments of Qualification Examination updated annually in order to prevent preparing
answers in advance and follow novelties in criminal law and State policy (100%); (5)
Detailed procedure in place for special anti-corruption check of candidates for prose-
cutor in framework of anti-corruption legislation; system of repeated requests for spe-
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cial check were candidate is on hold for more than three years without being appointed
(100%); (6) Competitions for filling vacant positions held by QDC, based on results
(score) at Qualification Examination, and results of testing (0%).

Note. Outcome 6 - English version is incorrect/unclear: Ukrainian version refers to the
testing upon the initial training. We evaluate the Ukrainian wording.

These Outcomes are mostly attained, except for Outcome 6. The Outputs are mainly
achieved, except for the Output 3.

As the QDC only became operational in mid-2017, there is not enough data to conclude
on the attainment of all the Outcomes. The first wave of selection has been completed, the
candidate prosecutors selected during the second wave are currently at the initial training;
the third wave has just started.

All stages of selection are clear, being established by the PPS Law. The procedures for
the selection are developed in the QDC Regulation adopted by the Conference of Pros-
ecutors,?” and further elaborated in the documents adopted by the QDC itself, first of all,
the Procedure for Consideration of Issues and Preparation of Materials for the Selection of
Candidates for Vacant (Temporarily Vacant) Positions of Prosecutors of Local Public Prose-
cutor’s Offices (June 2017, with further amendments).28 These documents seem to be clear
enough; they are available at the QDC web site. It was possible to follow online the process
of appointment to vacant positions in local PPOs. However, the documents would benefit
from the peer review both from the point of view of international best practices of the
prosecution services and/or judiciary, and from that of modern career management
tools, including those used in private sector.

The QDC members received some relevant training, but it was done with the donors’ sup-
port, and there is no system of capacity-building in place. A capacity-building plan for the
QDC members and staff is to be established; and their capacities in the area of selec-
tion are to be reinforced.

The Qualification Exam has been reviewed before the second selection. The questions were
developed by the NAPU and approved by the QDC. However, it cannot be said that other
stakeholders were deeply involved. During the second selection, computerised analytical
tests were used; however, they were purchased using donors’ assistance. The method-
ology to review the Qualification Exam is to be developed and introduced; it should
include use of lessons learned of previous selections; it is also advisable to be able
to include external professionals. There should be a technical possibility to organise
computer testing, including analytical tests.

The special anti-corruption check is established by the PPS Law and the relevant sub-legis-
lation; however, there is an issue of a collision between the PPS Law and the anti-corruption
legislation, which causes problems in practice. The legal contradictions with regard to
the anti-corruption check is to be resolved.

Appointment to the positions, in accordance with the Law on PPS is based on the rank-
ing, taking into account only the results of the Qualification Exam. The results of the initial

27 Regulation on the Operation of the Qualification and Disciplinary Commission of Prosecutors, approved by the
Conference of Prosecutors on 27 April 2017.

28 Procedure for Consideration of Issues and Preparation of Materials for the Selection of Candidates for Vacant
(Temporarily Vacant) Positions of Prosecutors of Local Public Prosecutor’s Offices approved by the Decision of the
QDC No. 6zp-17 of 7 June 2017.
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training have no impact on the candidate’s place in the ranking. While the idea behind this
scheme was to ensure that the QDC as an independent body has sole responsibility for the
ranking, in practice it is widely reported to decrease the candidates’ motivation to learn ac-
tively during the training.

Thus, it could be considered to amend slightly the selection scheme by allocating some
weight in the ranking to the results of the final testing upon the initial training. There should
be a possibility to appeal against the results.

Awareness with regard to the selection is to be raised, other actions are to be taken aimed
at increasing the popularity of the prosecutorial career, including among women candidates.
In addition to the initial selection of candidate prosecutors, the whole system of promotion in
the PPS (that is, both transfer to the higher-level PPOs and appointment to the administra-
tive positions) is to be fair, merit-based, transparent and built in accordance with the unified
approach. Unified competency models and selection/promotion criteria are to be developed
jointly and applied by all actors involved, which are to be properly trained and have relevant
resources to implement the relevant functions effectively. Detailed procedures and clear
evaluation methodology should be followed. The competency models should allow, inter
alia, distinguishing clearly between the functions of an “ordinary” or ,,simple” prosecutor and
a prosecutor holding an administrative position. Promotion is to include the assessment of
the professional skills, experience, moral and professional qualities of the person, as well
her/his readiness to perform the managerial functions or to work in a higher-level PPO. It is
important to prevent discriminatory practices, in particular, to encourage promotion of wom-
en in the PPS.

8.2.2. Implementation and modernisation of system of initial training of candidates
for prosecutors

I. Outputs. 1. Reviewed regulatory framework on status of National Academy of Prosecutors
of Ukraine (NAPU) as sole institution for initial training of candidates for prosecutors (100%).
2. Curricula of initial training of prosecutors developed, based on discussions with HEIs,
SGS, lawyers and international experts (40%). 3. Curricula of initial training of candidates’
public prosecutors regularly reviewed, updated and disseminated through electronic librar-
ies (Till 2020). 4. System of training of trainers (TOT) for initial training of prosecutors im-
plemented aiming at delineation between academic and professional approaches (10%).
5. Satisfaction surveys, including for trainees. Trainings of PPO staff carried out regularly,
identifying needs in adapting initial training curricula (Till 2020). 6. Format and content of
practical assignments and anonymous testing for candidates developed (10%).

Outcomes: (1) NAPU possesses sufficient financial, human and organisational re-
sources for initial training of candidates for prosecutors (80%); (2) Initial training pro-
gramme individualised according to experience and role prosecutor is expected to
perform (0%); (3) Curricula of initial training focuses on improvement of practical skills
and problem-solving (20%); (4) Curricula annually updated and accessible on NAPU
website (100%); (5) Ukrainian and international practitioners, including prosecutors
and lawyers, regularly involved as trainers (30%); (6) Anonymity and conformity of
assignments and tests to curricula and relevant professional requirements by way of
annual updates (20%); (7) Ensured continuous training of researchers at NAPU, in-
creased volume of research&analysis activities (50%); (8) Ensured continuous TOT
for initial training of prosecutors, including by their internships in relevant foreign insti-
tutions and trainings involving international experts (10%); (9) Well-balanced curricula
developed for initial training of prosecutors (20%); (10) Selection procedure for filling
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PPO staff includes the stages of training, of professional and psychological training
(70%); (11). Curricula annually updated and accessible on NAPU website (100%).

Repeated wording of a result (issue with the ENGL version of the Action plan)
as the UKR version has 10 outcomes, not 11.

Initial training of candidate prosecutors makes part of the selection process. The curricula
are developed by NAPU, approved by the QDC and implemented by NAPU. The term of
the initial training is one year, without a possibility to fine-tune the duration or the curriculum
taking into account previous experience of a candidate prosecutor or other factors. The spe-
cial training is divided into the theoretical part taking place at NAPU and the practical part
organised in local PPOs. While in accordance with the Law, the initial training is expected
to be practice-oriented, it is reported that NAPU’s teaching style is merely theoretic. While
some trainers actively use such practice-oriented training tools as cases, simulations etc.,
most stick to lectures and seminars in the form of the trainees giving answers they were able
to prepare in advance to questions, often of theoretic nature. Moreover, the curricula of the
initial training is poor on the possibilities to learn modern soft-skills techniques.

As the initial training is now happening for the second time only, it is too early to assess
certain aspects. It has been updated for the second wave of candidates, however, it is not
clear whether the lessons learned from the training of the first wave were taken into account;
the same is true for the final testing. The testing has no impact on the selection process; it
is more of a university-style examination. The curricula are accessible at NAPU web site.

NAPU is the sole institution tasked with the special training. It has own premises and as
many as about 300 permanent staff members. Its budget is within the general budget of the
PGO. While there is no indication that it causes problems of lack of financing, it was reported
that the NAPU cannot directly benefit from the donors’ support for the purpose of organising
study visits. In practice, it seems that the resources of the Academy are not scarce but they
are not used rationally. There is no system for involving external trainers, although in prac-
tice some NAPU trainers invite prosecutors, lawyers, judges or international experts to take
part in the training.

As to the training of the teaching staff of NAPU, they have their continuous training plans,
however, there seems to be no clear links to building their capacities to ensure practice-ori-
ented training. Occasional ToTs or other focused training events are usually organised with
donors’ support. The same is true for the possibilities of study visits to foreign institutions.

NAPU staff seems to be active in research, however, the links of the research with the im-
provement of the initial training are not clear.

It is recommended to conduct an organisational and functional assessment of organisa-
tion and operation of NAPU. The structure and resources of the NAPU, including human,
are to be reorganised to ensure efficiency of initial training. Principles of the initial training
are to be changed, allowing for the training to prepare the candidate prosecutors for their
new job; it is to be practice-oriented and include soft-skills development. Practicing pro-
fessionals, including prosecutors, judges, lawyers etc. are to be involved. It is advisable
also to involve non-lawyers, including external experts, for the soft-skills training. There
is to be a possibility of personalised approach, taking into account previous experience of
the candidate prosecutor. Besides final testing of individual knowledge, it is advisable to
conduct non-personalised entry and exit tests to assess the general dynamics of knowl-
edge, as well as satisfaction surveys. Lessons learned of each initial training cycle are to
be taken into account for the development of the curricula for the next cycle. It is advisable
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to involve external experts, including foreign, into the development of the initial training
curricula. NAPU stalff is to be trained in modern adult learning tools and to be able to ap-
ply these skills in developing and conducting training; experience sharing from the part of
foreign institutions is also advisable.

8.2.3. Modernisation of system of continuing training of prosecutors

I. Outputs. 1. Continuing training curricula harmonised with professional requirements in
framework of PPO reform (40%). 2. New system of testing after continuing training course
implemented (0%). 3. Ukrainian and foreign lawyers involved as trainers for continuing train-
ings of prosecutors (10%). 4. Curricula of continuous training of prosecutors regularly re-
viewed, updated and disseminated through electronic libraries (20%). 5. System of training
of trainers (TOT) for continuous training of prosecutors implemented (10%). 6. Satisfaction
surveys, including for trainees. Trainings of PPO staff carried out regularly, identifying needs
in adapting continuous training curricula (10%).

7. System of incentives to continuous training in place through sending the prosecutors with
the best test score result to study visits to foreign institutions (0%).

Note. Outcome 6 - English translation of this Outcome is incorrect. The Ukrainian ver-
sion is the following: Regular surveys of prosecutors in continuous training, trainers
and employers (heads of PPOSs) in order to assess the needs to change the content
of the curricula for the continuous training of prosecutors. We evaluate the Ukrainian
wording.

Outcomes: (1) Content of continuing training curricula reviewed, new courses intro-
duced (20%); (2) Special courses for prosecutors holding management positions to
increase skills in HR, strategic planning, budget and financial policy formulation, M&E
of subordinated employees’ efficiency, PR/communications (10%); (3) Joint courses
and seminars with judges and advocates, role plays of court hearings (moot court ex-
ercises) (10%); (4) Ukrainian and international practitioners, including prosecutors and
lawyers, regularly involved as trainers (40%); (5) Information management systems at
NAPU interoperable with those of other justice sector stakeholders and governance
bodies, and HEIs (0%); (6) Regular study visits to ECHR, ECJ and prosecutorial bod-
ies of EU MS for prosecutors scoring high in continuous training programme (0%);
(7) International trainers and mentors among regular participants in continuous training
system (0%); (8) Curricula of continuous training for prosecutors annually updated and
discussed publicly among users, taking into consideration the results of Annual Activity
Report of PPO, curricula fully accessible at NAPU official website (0%); (9) Ensured
TOT for continuous training of prosecutors, including by their internships in relevant
foreign institutions and trainings involving international experts (10%).

These Outcomes are mainly not attained, the Outputs are mainly not achieved.

As reported, the continuous training curricula mostly remain the same since 2014, with small
adjustments. While they take into account main legislative changes, they are not included in
the general reform context, and do not react on the changes in the PPS and the challenges
of the reform; there is no clear strategy with regard to further development of continuous
training system. Prosecutors participating in these courses confirm the low level of satisfac-
tion, both from the point of view of the methodology and the content.

Moreover, there is no specialised continuous training for managers; no training on internal
and external communication, workload, performance evaluation etc. NAPU focuses on the

THIS PROJECT IS FUNDED BY
THE EUROPEAN UNION




rFﬁ=|-| PRAVO-JUSTICE JSRSAP Evaluation P-8 Report W 41

activities covered by procedural codes, but does not aim at developing of managerial capac-
ities of prosecutors. Some training events on managerial or other soft skills were organised
with donors’ support on separate occasions.

There is no set system of joint training with other legal professionals including judges, law-
yers or investigators. Judges and lawyers are sometimes invited as experts to the training
for prosecutors, but this is also far from being a system. Some joint training events are or-
ganised by donors. Moot court hearings are used as exercise by some NAPU trainers on
their own initiative.

The training courses are not followed by modern testing — to test the knowledge there are
mainly university-style exams, and to assess the training itself, questionnaires are used. It is
not clear how the results of questioning are taken into account.

The situation with trainers is the same as with the initial training, as many NAPU employees
teach both candidate prosecutors and prosecutors. Some interlocutors from PGO reported
that they volunteer to act as trainers at NAPU to ensure that lower-level prosecutors are
properly trained on their subject. There is no system of incentives for the successful train-
ees, and visits to foreign institutions are usually sporadic, supported by donors, and linked
to the prosecutors’ professional activities, not to the continuous training results.

There is no common information management system for different justice sector / legal ed-
ucation institutions.

On a positive note, continuous training activities are organised jointly by regional PPOs and
NAPU in the regions, sometimes with participation of PGO prosecutors, lawyers, judges or
international experts; there are reports of usefulness of such events.

It is recommended to conduct an organisational and functional assessment of organisa-
tion and operation of NAPU. The structure and resources of the NAPU, including human,
are to be reorganised to ensure efficiency of continuous training. Principles of the organ-
isation of continuous training are to be changed. The training is to be put into the PPS
reform concept, and aim at facilitating the prosecutors’ response to the changes and chal-
lenges. The training is to include soft skills, and special training for prosecutors holding
managerial positions is to be organised, including managerial, communication and other
relevant skills. Lessons learned of each training activity are to be taken into account for
the development, organisation and conduct of other trainings. It is advisable to involve
external experts, including foreign, into the development of the training programmes. It is
advisable to conduct joint training events with judges, lawyers, investigators. Instead of or
in addition to the final testing of individual knowledge, it is advisable to conduct non-per-
sonalised entry and exit tests to assess the general dynamics of knowledge, as well as
satisfaction surveys. It is also advisable to introduce a system of incentives for successful
trainees including study visits to foreign institutions. NAPU staff is to be trained in modern
adult learning tools and to be able to apply these skills in developing and conducting train-
ing; experience sharing from the part of foreign institutions is also advisable. Practicing
professionals, including prosecutors, judges, lawyers etc. are to be involved as trainers.
Experience-sharing between the PPOs, in order to discuss best practices, challenges
and ways to respond is to be facilitated. Equal access to the continuous training is to be
ensured, including for the PGO and RPPOs. Non-prosecutorial staff of the PPS is also to
be trained systematically.
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8.2.4. Implementation of individual Evaluation of Prosecutors’ Performance (EPP)
system for improving career management at PPO

l. Outputs. 1. Transparent and objective system of individual evaluation of prosecutor’s per-
formance implemented (0%). 2. Reviewed human resources policy, using ratings (score-
based) EPP system for appointments, re-assignments and promotion (0%). 3. Awareness
campaigns for prosecutors on new EPP, clarifying role of system in promoting indepen-
dence, competence and efficiency (0%).

Outcomes: (1) Active participation of SGS, national and foreign professionals in devel-
opment and implementation of EPP system (80%); (2) Standard procedure of regular
(every two years) EPP of every prosecutor by his hierarchical superior (head of PPO
body); prosecutors of central PPO office are evaluated by PG and his Deputies (0%);
(3) Due relevance given to mixture of quantitative and qualitative standards as part of
EPP (0%); (4) Standard sample (template) of questions as part of EPP (0%); (5) Addi-
tional questions for prosecutors holding management positions introduced for evalua-
tion of their managerial qualities (50%); (6) Right of prosecutor to appeal against results
of EPP to QDC (0%); (7) Results of EPP used by CP when choosing candidates to
recommend for particular post, or re-assign (transfer) prosecutor to another post(0%).

These Outcomes are mostly not attained; the Outputs are mostly not achieved.

A working group tasked with the development of EPP was set up at the PGO in 2016. It
comprised representatives of different units of the PGO, NAPU, QDC, CP, international or-
ganisations. The group developed a number of documents including draft amendments to
the PPS Law, and has also worked on the evaluation criteria.

It was then decided to start with the regional pilots, and different pilot EPP projects are im-
plemented in Kharkiv, Lviv and Odesa with the EUAM’s support. The awareness campaign
was led in the very beginning; regional campaigns held with EUAM'’s support.

There are complications related to the development and implementation of quantitative and
especially qualitative criteria. The statistical data collected are not linked to the objectives,
moreover, they are widely reported to be not representative. There is no long-term PPS
strategy and no links to the criminal justice policy or functional accountability to the society,
thus, there is no understanding of the expected performance of a prosecutor. It is widely re-
ported that not all types of work prosecutors perform can be taken into account for the EPP.
Apart from the complications related to the prosecutors tasked with a type of work other
that Constitutional functions, all prosecutors have to perform numerous tasks not taken into
account in the calculation of workload at all — such as collecting information and preparing
reports requested by RPPOs.

In any event, as the system of EPP is not yet launched, no career decisions are based on it.

The functional assessment of the PPS is to be conducted, inter alia, to understand
the types of tasks the prosecutors perform and their respective share in the work-
load. The PPS strategic planning is to be introduced. Based on the planning and the
findings of the assessment, the EPP system is to be developed, in consultation with
the relevant stakeholders and with involvement of foreign best practices. It is to com-
prise both quantitative and qualitative criteria. The results of the EPP are to be includ-
ed into the system of career promotion and continuous training. Detailed guidelines
to be developed for the use of the new system. The launch and implementation of the
EPP is to be accompanied by an awareness campaign.
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8.2.5. Implementation of institutional PPO Effectiveness Evaluation (PEE) system
for improving institutional role

l. Outputs. 1. Transparent and objective institutional PPO performance evaluation system
(PEE) implemented through carrying out and publishing relevant research and analysis in
Annual Activity Reports on PPO (0%). 2. Trainings of PPO employees and CP members on
research and analysis, strategic planning, financial planning, and risk management tools
(Till 2020). 3. Practice guides and instructions on application of PEE developed, disseminat-
ed and regularly reviewed (Till 2020).

1. Outcomes. (1) PPO regularly (till 1st of April) submits its Annual Activity Report, in
order to evaluate PPQO’s efficiency and undertake appropriate measures for improve-
ment, in accordance with Article 6 of the Law of Ukraine “On Prosecution” (100%); (2)
Regional PPO units submit their regular reports to PG; local PPO units submit their
regular reports to relevant regional PPO units (100%); (3) Due relevance given to mix-
ture of quantitative and qualitative standards as part of PEE (Till 2020); (4) Developed
sample (content) of typical Annual Activity Report of PPO (30%); (5) Annual Activity
Report of PPO is published online (100%); (5) Trainings and seminars organised for
analysis& statistics unit staff of PG to increase the quality of analysis and reporting
(0%); (6) Trainings and seminars organised for planning unit staff and CP members to
increase the competencies in strategic planning, risk assessment and management
(0%); (7) PG informs the Parliament on key conclusions of the Annual Activity Report
of PPO (100%); (8) Action Plan is developed, risks are defined, mechanisms of their
overpassing are determined upon the conclusions of the Annual Activity Report of PPO
(0%).

The Outcomes concerning the Annual Activity Report are mostly attained, the outcomes
concerning the PEE are not attained. The Output 1 is not achieved.

Annual Reports following a certain template are published every year and presented to the
Parliament by the PG. However, the Annual Report contains merely statistical data, without
analytical conclusions. Moreover, it is not included into a broader long-term strategy and
planning framework, neither are there any benchmarks to compare with other states. There
is no system of capacity building of the relevant staff in place.

The PEE system is not developed.

It is recommended to develop the methodology for the preparation of the Annual Report for
the VR, defining the structure, content, ways of presenting the information etc.

The report is to comprise, inter alia:

1) results/ assessment with regard to the Constitutional functions of the PPS;
2) results/ assessment with regard to the priorities set for the PPS;

3) results/ assessment pertinent to the management of the PPS as a state agency (reali-
sation of the mission, achievements of the reform etc.);

4) resources (human, material, financial) necessary to perform the functions and to fulfil
the priorities.

With regard to the indicators, the Report is to include;
1) quantitative and qualitative indicators of the results;
2) annual dynamics indicators/ progress indicators in comparison to the baseline year
and previous 5-6 years;
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3) benchmarking — comparison with other states. The Report is to present both the data
and the analytics/ conclusions.

The full version of the Report may comprise around 100 pages; it is to be accompanied by
a brief visualised presentation (around 10 pages).

The VR is to define the PPS priorities, to approve the annual assessment of the PPS oper-
ation, achievements of the priorities and needs to fulfil the priorities. The priorities defined
by the VR will serve as a guidance for the Committee of Ministers for the budget of the PPS
for the next year.

The Annual Report is to be included into the strategic planning framework.

In view of the transparency and accountability of the PPS to the society, the Annual Report
is to be publicly accessible. This is to include online publication, but also press-briefing, pre-
sentation at a discussion forum etc.

The capacities of the staff involved into the preparation of the Report are to be developed
accordingly.

2, 3 Outputs and 3 Outcome are underestimated. According to the Plan, PEE should be
established by 2020. However, as monitoring shows, PEEs are not subject to analysis, de-
sign and production. This raises legitimate doubts about the timeliness of the development,
approval and implementation of PEE.

It is recommended that the development of PEE is started immediately.

AREA OF INTERVENTION 8.3
INCREASED ACCOUNTABILITY OF PPO

8.3.1. Development of internal and external oversight mechanisms to combat and
prevent corruption

|. Outputs. 1. Reviewed regulatory framework on responsibilities of PPO Internal Securi-
ty Department (ISD), including role in conducting annual integrity checks of prosecutors
(100%). 2. Reviewed regulatory framework on procedure and mechanism of conduct by
ISD of annual integrity checks of prosecutors (100%). 3. Reviewed regulatory framework on
asset, income and expenditure declarations of prosecutors. Regular monitoring/verification
by ISD conformity of income and expenses of prosecutors, and members of their families,
in order to define scope of annual integrity check (50%). 4. Reviewed regulatory framework
on immunities of prosecutors (100%).

Outcomes: (1) ISD is subordinated and accountable to PG, with requisite degree of op-
erational autonomy (100%); (2) Liability established for ISD staff for non-performance
of duties, avoidance of appropriate response to potential or actual offenses, improper
examination of declarations or conduct of integrity checks (100%); (3) Annual asset,
income and expenditure declarations of all prosecutors accessible online (90%); (4)
Regular monitoring/verification of asset, income and expenditure declarations of pros-
ecutors by ISD and National Agency for Prevention of Corruption (50%); (5) Prosecutor
asset, income and expenditure declarations accessible online (with the right to privacy
and with the need to protect them from undue influence) (90%); (6) Procedures in place
for immediate passing of complaints on illegal enrichment of prosecutors from QDC
or ISD (0%); (7) Generic standardised data on results of integrity checks, including
information on bringing criminal actions against prosecutors, included in PPO Annual
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Activity Reports, with due account of relevant personal data protection requirements
(0%); (8) No carte blanche (structural) immunities of prosecutors; practical and effec-
tive tools for investigation of prosecutorial corruption, including streamlined system of
authorisation of special investigative techniques (SITs) against allegedly corrupt pros-
ecutors, while putting in place proper procedural safeguards against executive abuse
(100%); (9) Dedicated continuous training curricula for and regular study visits of ISD
staff to EU MS, to share best practices (0%).

These Outcomes are partly attained, the Outputs are mainly achieved.

The PPS Law in force as well as general anti-corruption legislation provide the framework
for the accountability of the PPS. Sublegislatory framework includes internal PPS regula-
tions governing the GI’s activities, as well as documents concerning other mechanisms.

Several internal oversight bodies were established in the PPS. The Gl is an autonomous
structural unit subordinated directly to the PG. It was established in early 2017 and deals
with prevention, detection and investigation of corrupted-related offences committed by
prosecutors. Among other, they oversee the so-called secret integrity check.2?

This check is provided for by the PPS Law (Article 19). It was long not clear how the relevant
provisions are to be interpreted. They require the prosecutors to undergo annual secret in-
tegrity checks, to be implemented by the internal security units. Thus, the procedure is sup-
posed to be secret, in the meantime, it is within the responsibility of prosecutors, which does
not seem fully coherent. In June 2016 the PG approved the Procedure for the Secret Integ-
rity Check of Prosecutors in the Public Prosecutor’s Offices,3 which provides as follows.
Prosecutors annually fill in questionnaire; by which they guarantee their integrity. These
guestionnaires are published online, and anyone can, within 6 months, submit information
indicating integrity issues. Should there be information on such issues, the ISD organises
internal investigation.

The prosecutors are also obliged to submit online their annual financial declarations. They
are subject to responsibility in case of failure to submit the declaration or provision of inac-
curate information. The declarations are accessible online, except for the declarations of
military prosecutors.

Internal audit service was reorganised in 2018. The PPS is also subject to the scrutiny of the
external body, Accounting Chamber, supreme audit service of Ukraine.

In accordance with the anti-corruption legislation, a Commission for the Assessment of Cor-
ruption Risks in the Operation of the Public Prosecutor’'s Offices working on a voluntary
basis is developing anti-corruption programmes, monitors their implementation and reports
to the State Agency on Corruption Prevention.

Delineation of functions between different agencies, both within and outside the PPS, re-
mains a problematic issue. Thus, certain questions arose with regard to the check of the
data indicated by the prosecutors in their financial declarations. It was finally ruled (Reso-
lution of the Supreme Court, October 2018) that this competence belongs to the National
Anti-corruption Agency, and not to the QDC.

20 Regulation on the General Inspection of the Prosecutor’s General Office of Ukraine, approved by the Order of the PG
No. 89 of 20 May 2019.

30 Procedure for the Secret Integrity Check of Prosecutors in the Public Prosecutor’s Offices, approved by the Order of
the PG No. 205 of 16 June 2016.
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The legislation itself is not fully clear, as confirmed by the delineation of functions issue, as
well as the above-mentioned secret checks clause.

While anti-corruption issues are included into the special and continuous training curricula,
it is not clear whether they correspond to the actual needs of the relevant staff. There is no
system of study visits in place.

There is a need to ensure clarity of the regulatory framework governing the anti-cor-
ruption issues, including the obligations of prosecutors and responsibility in case of
omissions, as well as the roles and functions of the bodies involved, both within and
outside the PPS. The approaches are to be harmonised between the general anti-cor-
ruption legislation and specific rules concerning the PPS. Guidance is to be provided
to the prosecutors of all levels, and the relevant aspects are to be included into the
initial and continuous training; development of capacities of staff dealing with an-
ti-corruption issues is to be ensured, including by study visits.

8.3.2. Implementation of clear and foreseeable disciplinary policy and standards of
prosecutorial ethics and discipline

Outputs. 1. Reviewed Disciplinary Statute of Prosecutors and relevant procedural regula-
tions to harmonize disciplinary practices with European standards (90%). 2. Reviewed Code
of Professional Ethics of Prosecutors, regularly updated and annotated (60%). 3. Practice
guides and training materials on ethical training of prosecutors developed, regularly re-
viewed and disseminated. 50% 4. Online system for filing complaints against prosecutors
in place (0%). 5. Statistics on disciplinary cases and ensuring its public accessibility (50%).

Outcomes: (1) Scope and extent of powers of QDC in disciplinary proceedings de-
termined (100%); (2) Ensured accessibility, objectivity and consistency of disciplinary
practice at PPO (70%); (3) Applicability and efficiency of disciplinary rules in case of
violation of law; consistent, clear and foreseeable disciplinary proceedings concern-
ing responsible prosecutor (60%); (4) Explicit ban of bringing disciplinary responsi-
bility for legitimate exercise of prosecutorial discretion (20%); (5) Principle of propor-
tionality applied when making decision on necessity of sanction and on defining type
of sanction (30%); (6) Ensured right of prosecutor or of other PPO employees to get
access to his disciplinary case-file, scope and extend of obligations to give access to
information on disciplinary proceedings to third parties and public (100%); (7) Single
(judicial) avenue for appeals in disciplinary procedure (0%); (8) System of individ-
ual incentives in place depending on individual achievements (0%); (9) Developed
system of norms of professional ethics of prosecutors and of other PPO employees
with clear and foreseeable substantial component; ensured accessible and consis-
tent practice of its application (40%); (10) Repeated or serious violations of ethics
amounting to ground for disciplinary responsibility (100%); (11) Online tool for filing
complaints against prosecutors, and system of online-reporting to QDC for handling
complaints, in place (0%); (12) Public provided access to analytical and statistical
data on disciplinary practice at PPO, with account of need to protect presumption of
innocence and privacy (60%).

These Outcomes are mostly attained, the Outputs are mainly achieved.

The disciplinary framework, including the powers of the QDC is established by the PPS Law.
The QDC is operational, it actively considers complaints. The QDC Regulation, adopted by
the Conference of Prosecutors further develops the rules for the disciplinary proceedings.
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The QDC published a template for the disciplinary complaint,3* which, however, is not com-
pulsory to follow. The legislative framework established procedural guarantees, including
the right to provide information or to refuse to do it, to be represented, to appeal etc. The
proceedings are based on the adversariality principle. Other positive traits of the disciplinary
proceedings are the collegial consideration, automated division of cases and so on.

The rights of the prosecutor subject to the proceedings are explained in the QDC Regula-
tions and include the right to access the case file.

The QDC'’s decisions on the merits, which include the reasoning, are published on the
body’s official website, as explicitly set forth by the PPS Law. What is more, the hearings of
the QDC are broadcasted online; journalists can also attend the hearings.

An exhaustive list of disciplinary responsibility grounds (including repeated or serious vio-
lations of ethics amounting to ground for disciplinary responsibility) and sanctions is estab-
lished by the PPS Law (Articles 43 and 49 respectively). However, the description of the
disciplinary offences is not very clear with regard to the actions covered; as to the sanctions,
there are as little as three options, thus, ensuring proportionality is highly problematic. The
list of issues to be decided by the QDC is also set forth (Article 46) and includes the mens
rea and the consequences of the disciplinary offence; however, no details are provided.

The main substantial component for the disciplinary responsibility is set forth by the Code of
Professional Ethics and Conduct of Prosecutors. It was adopted by the Conference of Pros-
ecutors in April 2017 and amended in December 2018. However, the question whether the
document is sufficiently clear and covers all the relevant matters remains open.

The question of the disciplinary responsibility of the PPS investigators and military prosecu-
tors remains an issue. The responsibility of investigators is not explicitly prescribed by the
PPS Law; as to the military prosecutors, they are subject to two parallel disciplinary systems
— that of the PPS and that of the military command. Moreover, the Code of Professional Eth-
ics and Conduct of Prosecutors is only applicable to prosecutors. Other employees of the
PPOs are not subject to thee QDC'’s scrutiny.

As to the prosecutorial discretion, there is no explicit ban on the use of disciplinary liability in
such cases. However, it is to be commended, taking into account the Ukrainian realia, that
an explicit ban on disciplinary responsibility for mere acquittal or closure of criminal proceed-
ings by a court is provided.

The QDC reports annually on its activities, including the aggregated information of the disci-
plinary proceedings. The reports are available on the body’s website.32 Moreover, for exam-
ple, in February 2019 the QDC published on its website a brief note on the typical omissions
of the complainants resulting in the refusal to initiate disciplinary proceedings.33

There is no online tool in place to file complaints, although, the QDCP can be reached by
e-mail.

The questions of prosecutorial ethics are included into the prosecutorial training at NAPU.

The QDC'’s decisions on the merits can be appealed; however, there is still no single judicial
remedy. Thus, the Constitution established that the HCJ is competent to review the decisions

31 Approved by the Decision of the QDC No. 5zp-17 of 07 June 2017; https://www.kdkp.gov.ua/page/zrazok-dystsyplinarnoi-
skarhy .

32 https://www.kdkp.gov.ua/page/zvity-komisii

33 https://www.kdkp.gov.ua/news/declaration/83
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on the disciplinary responsibility of prosecutors. The Supreme Court can, in its turn, review
the HCJ'’s decisions. In the meantime, it is possible to appeal the QDC'’s decisions directly to
the court, which may create certain inconsistencies, that should ideally be corrected.

Despite the evident achievements of the newly-established disciplinary responsibility sys-
tem, there is certain room for improvement. Besides the lack of clarity with regard to the
disciplinary offences and proportionality issues, there are other legislative clauses that are
not sufficiently clear or turn out to be problematic in application. For example, the PPS Law
provides that any actions or omissions of a prosecutor within criminal proceedings can be
appealed solely within the procedure established by the CPC. In order to initiate disciplinary
proceedings concerning the breach of an individual’s rights or legislative requirements, such
breaches are to be established by a decision adopted within the criminal proceedings. How-
ever, the CPC limits the grounds for complaint within criminal proceedings to be considered
separately, and all other complaints are heard by the judge during the consideration of the
criminal case. In the meantime, the limitation period for the disciplinary responsibility is rath-
er short (one year from the alleged violation), thus, such rules in many cases can effectively
exclude the responsibility. The short limitation period also hinders the possibility of impose
disciplinary responsibility on appeal by the HCJ or the court. Such a problem is solved in
other jurisdictions by way of interpretation, establishing that the period of limitations starts
running from the moment the judgment is rendered.

Another example is the grounds to refuse to open disciplinary proceedings. While some
of those are purely formalistic (e. g. anonymous complaint), others are less obvious (e. g.,
the disciplinary complaint does not contain concrete data on the presence of the elements
of a disciplinary offence). This decision is taken by a single QDC member, it is not subject
to appeal, moreover, the decisions to refuse to initiate proceedings are not published. The
PPS Law sets deadlines for certain stages of the disciplinary proceeding; however, there
is no overall deadline. In practice, the QDC is reported to act without undue delays despite
significant workload, nevertheless, regulatory safeguards would be advisable. Other issues
include the check of the circumstances of the complaint and, more specifically, the proce-
dural status of the data provided by the GlI.

Moreover, there are practical issues detrimental to the QDC’s operation with regard to the
disciplinary proceedings. One of those is the absence of own secretariat, which is crucial
both from the point of view of independence and of workload.

There is no proper system of incentives in place. The system of bonuses is largely abused
and, on the contrary, used as a disciplinary responsibility in disguise. Moreover, the new
PPS Law eliminated the ranking system, however, those having had the rank before the Law
entered into force kept it and are receiving the relevant bonuses, which puts those recruited
later in unequal situation.

The regulatory framework on the disciplinary responsibility of prosecutors is to be fine-tuned.
The elements of the offences are to be more clearly defined; it is advisable to broaden the
range of possible sanctions in order to ensure proportionality. While the PPO investigators
exist, their disciplinary responsibility is to be clarified. The procedure for the check of the
circumstances of the offence is to be clarified ensuring independence and effectiveness;
the possibility of usage of data with different statuses (including those provided by the Gl,
the data collected in the framework of investigation or operative search etc.) is to be clar-
ified. The grounds to refuse opening of proceedings would also benefit from improvement
of the wording. It is advisable to make limitation period longer, at least for the most serious
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violations. The situation with the dual appeal is to be clarified. The implementation of the
QDC decisions is to be clarified, in order to prevent the situations of possible lengthy im-
plementation. The QDC'’s capacities are to be strengthened, including by means of its own
secretariat. Unified approach among all bodies involved to be ensured (QDC, HCJ, SC). Co-
ordination is to be ensured by the QDC and CP, and a mechanism for transfer of complaints
in the competence of another body is to be introduced. Any quasi-disciplinary actions are to
be excluded, including the system of bonuses. The remuneration is to be paid in accordance
with the PPS Law, and it is advisable not to use any bonuses linked to the performance; the
ranking system is also to be fully eliminated. Incitement system should comprise honours,
other memorable items, financing of continuous training, including study visits and trainee-
ships in foreign institutions etc.

AREA OF INTERVENTION 8.5
INCREASED TRANSPARENCY OF PPO

8.5.1. Establishment of system of relations with media, to promote access by public
to information about PPO

1. Outputs. 1. Reviewed regulatory framework relationship with media and access to infor-
mation (50%). 2. Specialised staff responsible for media and public relations at PG press
service QDC and CP (30%).

Outcomes: (1) PG press service, press offices at QDC and CP provide consistent and
user-friendly information through interviews, press releases, online publications etc.
(30%); (2) Regular press conferences of PPO and its units (50%); (3) Public access
to all PG orders is provided, with exception of those protected by statutory secrecy,
and with due account of relevant PDP requirements (30%); (4) Regular publications in
media informing public about process of implementation of new legislation and PPO
reforms (10%); (5) Qualification of staff responsible for training leaders of the PG to
press conferences and for other events involving the media increased (0%).

Note. 1. Outputs - In Ukrainian text “internal framework”.

These Outcomes are not attained, except for certain aspects, the Outputs are only partly
achieved.

The communication work of the PPO including the highest management seems sporadic.
There is no unified approach to the messages, means of communication, regularity etc.
There is no coordination between the press-service of the PGO, the QDC and the CP. As
reported, the PGO developed its communication strategy with the assistance of the Euro-
pean Union Advisory Mission — Ukraine, and the strategy was approved by the PG. In June
2018 the QDCP also adopted its communication strategy. These documents are however
not public.

It also seems that a lot depends on personalities in this area. Thus, for example, some of
the top-management of the PGO or QDC members can be active on their personal Face-
book page or give interviews, but these activities are not happening within set policy or
guidelines.

The press-service of the PGO holds ordinary briefings not less than 4 times per year and
sometimes special briefings, which is, however, not a frequent occasion. The RPPOs have
their own pres-officers. As was reported, representatives of other structural units of the PGO,
prosecutors of LPPOs and RPPOs avoid contacts with media.
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The PG’s orders are mainly published on the PGO website, however, delays are reported,
based on allegedly long procedure of the registration at the Ministry of Justice. As not all the
orders are subject to the registration, it possible that some of those are not published.

On some point in 2015, a special page at the PGO official website was dedicated to the
implementation of the PPS reform. However, this section was later removed, and as of Sep-
tember 2019 such information is not specifically published.

There is no capacity building programme on the communication issues. Some training ac-
tivities were held with the donors’ support but only sporadically. Moreover, the press-officers
are often prosecutors and there is no information on the systematic capacity development
for them.

There is a need to take stock of the already developed products, including with the donors’
support, and to consider implementation of the recommendations. A strategy for commu-
nication / public relations is to be developed, including both internal and external commu-
nication, implementation plan including implementation budget. Innovative communication
products to be implemented in order to create the “new image of the PPS”. The structure of
the relevant staff is to be changed: professionals with relevant training and competencies
are to lead the area and to work on creating a joint network of the PGO, RPPOs and LPPOs.
Two level training programme is to be developed and implemented: for the communication
specialists and for the prosecutors, first of all of the high managerial level.

8.5.2. Increasing transparency of PPO through enhanced and permanent communi-
cation with civil society

Outputs. 1. Online surveys and questionnaires to determine scope and extent of further
PPO reforms (0%). 2. Specialised units at PPO for response to public dissatisfaction and
emergency event fully operational, working in timely consultation with representatives of civil
society (0%). 3. Consultative Council at PGO fully operational (0%).

Outcomes: (1) Websites of all regional prosecutors’ offices with a “FAQ” system (feed-
back) (20%); (2) Professionals, including sociologists, are involved in assessment of
PPO reform, based on results of public surveys (60%); (3) Timely and adequate re-
sponse by PPO in all communication with public (30%); (4) Advanced communication
techniques in place to deal with public (10%).

These Outcomes are not attained, except for certain aspects, the Outputs are not achieved.

The websites of the RPPOs are operational, however there is no developed FAQ sections.
They are also not very user-friendly in their provision of information.

There is still no systematic assessment and presentation of PPO reform implementation.
There is no response tactics/ guidelines in the PPO, thus, the response if often not timely.

It is also to be noted that the websites of the PPOs including the PGO, of the QDC and CP
are not very user-friendly, and the search of information seems very complicated.

Involvement of external professionals, including sociologists, in the assessment of the PPO
reform, based on results of public surveys is implemented due to the activity of NGOs and
international organisations. The PPO itself does not implement such actions.

The Consultative Council was dissolved in March 2017.

It is to be noted that the donors’ assistance allowed to produce findings and recommenda-
tions on various transparency components. Thus, a public awareness and perception sur-
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vey was conducted in 2018 with CoE support, an in-depth needs assessment of the citizen
reception scheme of the PGO, including phone calls was conducted by the CoE in 2017,
large-scale EU Project “Pravo-Justice™s support throughout 2018 was aimed at the devel-
opment of the brandbook, new version of the web-site etc. The results of the findings and
recommendations were mostly not used.

There is a need to take stock of the already developed products, including with the donors’
support, and to consider implementation of the recommendations. A strategy for commu-
nication / public relations is to be developed, including both internal and external commu-
nication, implementation plan including implementation budget. Innovative communication
products to be implemented in order to create the “new image of the PPS”. The structure
of the relevant staff is to be changed: professionals with relevant training and competen-
cies are to lead the area and to work on creating a joint network of the PGO, RPPOs and
LPPOs. Two level training programme is to be developed and implemented: for the com-
munication specialists and for the prosecutors, first of all of the high managerial level. In
addition, there is a need to develop the system of contacts with citizens, including those
physically coming to the PPOs, calling, addressing letters, emails etc. Communication
through the social networks is to be developed. Level of awareness is to be regularly as-
sessed and the relevant adjustments to the communication policies are to be made. The
PPS reform, including the change in the PPS functions is to be included into the commu-
nication with the society. Transparency of the LPPOs is not to be overlooked.

AREA OF INTERVENTION 10.1
INCREASED EFFICIENCY BY STREAMLINED COMPETENCES
IN CRIMINAL INVESTIGATION

10.1.1 Streamlining of duties and powers of each body involved in criminal investi-
gation

l. Outputs.1. Reviewed regulatory framework on bodies involved in criminal investigation
(80%).

Outcomes: (1) Practical and effective procedural and disciplinary oversight by PPO
over police officers conducting criminal investigations (60%); (2) Clear delineation of
mandates of each investigative body dealing with various types of crime, including
PPO, MOI, IRS, NACB and other relevant bodies (80%).

The Outcome 2 is mainly attained; the Outcome 1 is partly attained. The Output is mainly
achieved.

The Constitutional changes defined the procedural supervision (oversight) function of the
PPS. Thus, one of the Constitutional function of the PPS is the “organisation of and proce-
dural supervision over the pre-trial investigation, solving, in accordance with the law other
issues during the criminal proceedings, oversight over covert and other investigative and
search activities of the law-enforcement agencies”. Still, the transitional provision 9 set forth
that the PPS shall continue to implement, in accordance with the legislation in force, the
pre-trial investigation function until the agencies assigned the relevant functions by law start
functioning. The Law on the State Bureau of Investigation was adopted in November 2015
and entered into force on 1 March 2016. However, the agency was not fully operational till
2018. The deadline for the transfer of investigations from the PPS to the SBI was several
times postponed. At present the PPS still continue to perform the investigative function. A

THIS PROJECT IS FUNDED BY
THE EUROPEAN UNION




JUSTICE SYSTEM IN UKRAINE

COUNCIL OF EUROF

-
= HUMAN RIGHTS COMPLIANT CRIMINAL
|
|

JSRSAP Evaluation P-8 Report

ithin rope
Action Plan for Ukraine
2019-2021

'CONSEIL DE 'EUROF

separate issue, the PPO investigators still remain on their position and there seems to be no
clear plan with regard to their fate after the final transfer of cases.

The investigative jurisdiction is mainly clear, still, there are instances of disputes or lack of
clarity. It is to be mentioned that, for example, SBI's competence is tied to the alleged per-
petrator; thus, the moment of the transfer is not always evident.

It is to be mentioned that, while the PPS functions in the criminal proceedings are set forth
in the Constitution, neither the PPS Law, nor the CPC are aligned with it; thus, the wording
differs in all three documents. The notion of the procedural supervision and especially of
the organisation of pre-trial investigation is still not clear, both for the prosecutors and for
the investigators. Moreover, the capacities of prosecutors are not sufficient for the effective
implementation of the procedural supervision, as well as, according to certain reports, their
possibilities of influence on the investigation are limited (e. g., the prosecutors send letters to
the investigative agencies stating the drawbacks in investigation, which may remain without
reaction).

The main function of the prosecutors in investigation, to organise and to supervise it, is to
be defined clearly, the PPS Law and the CPC are to be aligned with the Constitution. Com-
mon understanding of this function and its relation to the investigative function, as well as
the roles of a prosecutor and an investigator respectively, are to be ensured, both among
the prosecutors and among investigators. For this end, broad explanatory endeavours are
necessary; it is advisable to introduce uniform guidelines compulsory both for the prose-
cutors and for the investigators, as well as joint training activities. The delineation between
the competence of the investigation agencies is to be clear both in the regulations and in
practice.

It is also recommended to design and introduce a (preferably) inter-agency Electronic Case
Management System for all actors involved in criminal proceedings and crime detection and
prevention, including prosecution, investigative agencies, courts, bar, penitentiary, probation
etc., ensuring consistency and interoperability of their institutional and functional compo-
nents.

There is also the need to complete the transfer of the investigations from the PPO to
the SBI and to finalise other issues related to the PPS ceasing to perform the function
of investigation, including the status of (former) PPO investigators.

According to observations and feed-back from representatives of different focus group, pros-
ecutors in contemporary Ukrainian society are not well respected. As officers of the state,
they do not have a sense of loyalty towards the institution they serve and represent. What is
more, they do not have a clear vision of what their identity as prosecutors is.

Prosecutors have every opportunity to work independently according to the criminal pro-
ceedings standards set in the Criminal Procedural Code; de jure prosecutors can also orga-
nize investigation and lead the case completely independently as there are no loopholes in
national laws that would prevent from such practices taking place.

However, prosecutors are not morally, nor psychology prepared to fulfil their commitments
to conduct work impartially and autonomously, as well as to steer away from external influ-
ences. During pre-trial investigation and public prosecution in court, prosecutors coordinate
their verdicts with their chief's prosecutors, as often prosecutors are not qualified enough
to lead a case on their own. Due to the common practice of selecting “favorable prosecu-
tors”, because of the constant coordination with immediate supervisors wastes a significant
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amount of time on the prosecutor, often resulting in the loss of self-employment. This is es-
pecially prevalent in local prosecutors’ offices.

Even though prosecutors have freedom of discretion, they are afraid of making autonomous
decisions; they usually operate according to procedures of this deeply rooted tradition: if
you apprehend a person — you must arrest/detain them, if you arrest/detain a person — the
case must proceed to court, if the case proceeds to court — the person has to be convicted.
In theory, prosecutors have procedural powers to change this established order of proceed-
ings, yet more often than not they lack moral willingness to do so. Prosecutors depend on
their superiors regarding any decisions that involve their salaries, bonuses (which constitute
50 per cent of a prosecutors’ salaries), pensions, career prospects, even household related
matters (i.e., concerning appointments of apartments), et cetera.

Prosecutors do not fully comprehend their duties regarding how to properly conduct public
prosecutions in courts, what the adversarial principle stands for, that prosecutors are the
ones responsible for the presence of witnesses and the provision of evidence during trials.
During long trials, most prosecutors don’t ensure continuous presence of case witnesses.
And dependent/compliant judges tend to justify trial postponements by citing fabricated rea-
sons. If trial is presided by a principled judge, more often than not prosecutors will lose the
case solely due to the aforementioned reasons of incomprehension of the procedure and
the rules of evidence.

It is also a common practice to delegate many prosecutors to oversee a single criminal case
that has been handed over to court for public prosecution. In this way every prosecutor
involved can partake in the case: often one prosecutor begins the public prosecution, a dif-
ferent one will be present during judicial determination, a third prosecutors will present the
closing statements. Yet such practice undermines the status and competence of prosecu-
tors, as well as the effectiveness of their functions in the criminal proceedings.

In order to ensure favorable procedural outcomes, a number of prosecutors appear to re-
sort illicit practices to influence judges. Territorial prosecutors can easily begin a pre-trial
investigation citing an unlawful court decision as the reason, thus initiating a long process
of persecution of the judge. Even though the name of the specific judge is not mentioned in
the decision regarding the initiation of the pre-trial investigation, the fabula is able to identify
the judge by looking at the name of the judge whose initial case decision provoked such ac-
cusations. Even though they are not suspects, in order to avoid risks of criminal persecution
(which may take years), judges comply with the prosecutors’ informal procedural demands,
thus, breaching the principle of the rule of law.

Young prosecutors, who are trained in the National Academy of Prosecutors of Ukraine
(NAPU), are not capable of carrying their duties independently after graduation. The cre-
ation of a more comprehensive prosecutors’ training system is recommended: pro-
spective prosecutors should have at least two years of legal work experience before
entering the NAPU; entry examinations for the NAPU; one year of specialty training;
final examinations after the completion of the specialty training; and role appoint-
ment after a thorough selection process; traineeship for one or two years under the
supervision of a chosen chief-tutor, who is not only able to transmit the idea of pros-
ecutor’s independence, but to instil such spirit in the trainees; final professional as-
sessment carried out by a specialized commission.

After such a training cycle, prosecutors should be ready to perform their duties and have
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full discretion, without the need to have any decisions double-checked and countersigned.
For the success of this training, it has to be ensured that the NAPU itself does not become
a chain of transmission of bad practices or maintenance of the principle of subordination to
the superior.

During the specialty training and later on during the refresher courses, teaching about em-
ploying competences such as managerial skills during criminal pre-trial investigations is
essential. Often prosecutors do not know how to work together as a team, how to delegate
tasks for investigators and other members of the team. Prosecutors must learn that everyone
working for them is a team member. Thus, a course on team management and leadership
must be included in the regular curriculum of the specialty training and refreshers courses.

Even though prosecutors are taught extensively about the procedural conduct during the
periods of specialty training and refresher courses, workshops with judges or pre-trial in-
vestigators do not take place due to lack of initiative on behalf of the prosecutor’s office.
It is argued that during such workshops professional secrets may be disclosed, as well as
prosecutors may develop close bonds with judges. Due to such procedural incoherence,
inconsistency in legal practice occurs: even when the same legal rules are applied in court,
they are interpreted differently, thus the outcomes differ. Taking all this into account, new
training programs must be developed.
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CONCLUSIONS

Outline overall views as to the level of attainment of outcomes envisaged by JSRSAP and
recap recommendations

There has been certain progress in terms of attainment of outcomes envisaged by JSRSAP
for the areas tackled by the assessment and report.

In general, the progress in the implementation of the reform can be assessed as being at an
advanced stage of the middle part of the way. It cannot be assessed higher due to certain
uncompleted tasks or actions of insufficient quality.

For instance, area of EPP is on the pilot testing stage; extensive analytical work was done,
with the organisation of working groups, broad participation of the representatives of the
PPS of different levels and directions, NAPU, QDC, international experts. Pilot models and
various products were developed, but were not fully implemented as foreseen by the JSRS
AP. In this case, accordingly, it is impossible to award high score.

Similarly, with regard to the budget planning or NAPU many Outputs and Outcomes seem to
be completed from the formal point of view. However, deeper analysis of the actual content
demonstrates that the products or de facto implementation are not in line with the quality
requirements, relevant principles, needs of the PPS as a whole or of the prosecutors.

It is to be noted that the PGO and responsible managers have not undertaken all the steps
necessary for the implementation of the reforms plan. Their activities to promote the re-
forms, initiate changes, delegate responsibilities and achieve the results was limited and
rather moderate. This, inter alia, precludes the prosecutors and other PPO employees from
understanding the nature of the reform, and does not allow to create conditions for the
down-top reform initiatives. Middle-level prosecutors and territorial PPOs cannot implement
potential changes in a more autonomous way. Moreover, there is no strategic view in the
PPS, and the changes undertaken are not included into a reform/development plan. Various
aspects of the reform are implemented separately and lack coherence. As to the JSRS and
JSRSAP themselves, there is no sense of ownership in the PPS towards these instruments.
Similarly, while the PGO was on some point working on the Roadmap, the document was
mainly developed by the donors, and no understanding of the importance of implementing
it is seen within the PPS.

According to the expert estimates out of
47 Outputs and 113 Outcomes of the relevant sections of the JSRSAP,

their median implementation level attains 47 % and 51 % respectively.

For ensuring enhancement of the reforms and their advancement in the justice sector of
Ukraine, in particular, improving relevant framework and its steering mechanisms, the as-
sessment suggested a set of recommendations, which are mentioned in the relevant sec-
tions of the present Report and recapitulated, with certain additions, here below.

We do not suggest dividing these recommendations into Short-term and Longer-term, as,

e firstly, only about 50 percent of the Outcomes and Outputs are implemented. A large
part Outputs and Outcomes of the JSRSAP has not been realized fully or partially and
must be realized during the period until 2020 (unless the plan is changed, of course);
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and

e secondly, there are important lacunae and certain incoherences in the plan, which are
to be remedied. These deficiencies need to be addressed either through changes to
the Outputs and Outcomes or through a new of the JSRSAP. A very important circum-
stance is a newly adopted PPS Law on 19.9.2019. The changes in the Law are signifi-
cantly affect the implementation of JSRSAP. Some norms have been directly revoked
by of the new articles, and the separately segments of JSRSAP cannot continue to be
implemented: e.g. self-management systems QDC, CP, career system, NAPU system.
Importantly, the new amendments include a 24-month deadline. However, according
to current practice, it is not at all clear which changes are temporary and which may re-
main permanent. Therefore, recommendations may be both short-term and long-term,
depending on the validity of the Law.

Therefore, it is important that the relevant actions continue to be implemented by 2020 and
beyond, if the expected results are not achieved on time. While preparing this assessment,
on 19 September2019, the Law No.113-IX “Amending Certain Legal Acts of Ukraine to Take
Priority Measures of the Reform of Prosecutor’s Offices” was adopted by the Verkhovna
Rada of Ukraine. This Law intends to reform several key points of the PPO Law.

The key points of this amendment are:

1) To undertake a complete restructuring of the whole PPS service and a comprehensive
cleansing of the prosecution service.

2) Suspension of the powers of the Qualifications and Disciplinary Commissions, and
transfer of their powers to other bodies to be created (Personnel Commission and HR
Commission) on a temporary basis;

3) Extension of the powers of the General Public Prosecutor;
4) Elimination of the Military Prosecution offices;
5) Replacing the National Academy of Prosecutors with the Training Centre of Prosecutors

6) Increase of salary of the public prosecutors from 12 minimum wages to 15 minimum
wages as of 1 January 2020 with further gradual increase to 25 minimum wages by 1
January 2022.

These amendments will have an impact upon certain of the recommendations included
in this evaluation report. However, as the aim of this evaluation is not to take stock of the
recently adopted legal reform, only certain adjustments in the final recommendations have
been introduced.

Recommendations for the Improvement of JSRSAP

1) For the development of the next strategies and action plans, there is a need to ensure
greater involvement of the stakeholder institutions of all levels. This will enable better own-
ership. Itis also recommended to involve civil society into the policy development and mon-
itoring.

2) There is a need to ensure coherence between the elements of the Plan, as well as within
the chain of Actions — Outputs — Outcomes in each Intervention Area.

3) The wording of Outcomes and Outputs is to be built in such a way that allows them to be
measurable.

4) The Plan is to be developed with the account for gender perspective / mainstreaming.

THIS PROJECT IS FUNDED BY
THE EUROPEAN UNION




rFﬁ=|-| PRAVO-JUSTICE JSRSAP Evaluation P-8 Report

1)

2)

3)

4)

5)

6)

7)

8)

||
|
|
|
m 57

Area-Specific Recommendations

AREA OF INTERVENTION
8.1 INCREASING INDEPENDENCE AND AUTONOMY OF PROSECUTORS

Detailed regulation of the appointment and dismissal of the PG to be ensured, accord-
ing to the checks and balances principle. A formalised competition for the position of
the PG is to be envisaged, with a procedure for assessment of competence and ethical
gualities of the candidates and a ranking of candidates; an independent body, such as
the QDC is to be tasked with the competition. A possibility for public discussion is to be
foreseen. Political influence on the PG and, consequently, on the PPS in general is to
be decreased through the safeguards against arbitrary dismissal. The grounds for the
dismissal of the PG are to be clearly established; the no-confidence vote of the Parlia-
ment to be eliminated. The role of the QDC is to be defined clearly.

An effective policy instrument, a Long Term Strategic Plan (Expansion for 5-10 Year),
ought to be applied in order to ensure future strategic governance and quality plan-
ning at the PGO. The Priorities, as approved by Rada, should serve as a guideline
in formulating the mission, vision, priority axes, goals and future tasks of PPS, also it
will take into account the needs and expectations of society from the activities of the
prosecutor’s office.

Development of the Long Term Strategic Plan and the monitoring of its implementation
are to be supported through an automated management system. The Plan is to identify
performance criteria of different level. For example, international criteria can be used,
such as the Freedom Index (Freedom House), the Bertelsmann Transformation Index,
(Bertelsmann Foundation) etc.; public trust in the PPS; procedural criteria (hnumber of
investigated criminal offences per prosecutor, average overall duration of pre-trial in-
vestigation); share of employees leaving the PPS on their own accord etc.

Mechanisms should be in place allowing representatives of the CP and QDC to par-
ticipate in the development of the PPS budget proposal; the budget proposal is to be
approved by both CP and QDC. There is a need to include the budgeting process into
a broader strategic planning scheme.

The budgeting is to be programme-based in practice, clearly tied to the targets. Ca-
pacities for programme-based budgeting are to be strengthened on all levels, a unified
approach is to be taken, and methodical support is to be provided to RPPOs and PGO
units.

The issue of possible sources of finance other that the state budged is to be resolved
in order to enable prosecutors taking part in international investigative groups or be
seconded to international organisations.

A unified data management system is to be introduced, with clear understanding of
the possibility to use the data collected for planning purposes, including for the budget
planning.

Functional audit of the whole PPS system is to be conducted in order to distribute hu-
man resources efficiently. This audit should identify duplication of functions, excessive
functions, functions overlapping with other institutions, and provide directions for the
transformations needed because of the narrowing of the PPS functions (including fu-
ture removal of the transition functions).
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The structure of the PPO staff is to be evaluated, systematic and grounded approach
to the periodic review and adjustment of the relevant numbers is to be taken. Law 113-
IX of 19.9.2019 amending the PPO Law provides for a reduction of the total number of
public prosecutors to 10.000, so this recommendation has to be understood within this
new legal context.

The findings of the recent organisational assessment of the PGO undertaken with the
CoE support are to be taken into consideration.

The staff structure to be built based on the findings of the audit, and taking into account
the following:

Ratio of prosecutors holding administrative positions to other prosecutors at all levels
- 1:4.5;

Ratio of prosecutors to other PPO employees (public servants and others) at all levels
- 2:1;

The PGO is to perform administrative and methodical functions; its procedural functions
are to be minimised; local and regional PPOs (or whatever territorial PPO arrangement
is in place) are to perform procedural functions, their managerial functions are to be
minimised. The ratio of administrative functions to procedural functions should not be
less than 3:1 at the PGO, 1:2 at RPPOs and 1:3 at LPPOs;

The PPO employees who do not perform the Constitutional functions of the PPS shall
not be prosecutors (as it is now in press-units, HR, audit etc.);

The relevant demilitarisation is recommended: the military prosecutors are to be in-
cluded into the general PPS; uniform and ranks are to be eliminated; the PPS is to be
brought closer to the judiciary, and the status of prosecutors — to the status of judges.
Amendments introduced in the PPO Law by Law 113-IX of 19.9.2019, already provides
for eliminating the military public prosecutors.

There is a need to align the PPS Law, the CPC and all the regulations with the current
version of the Constitution; a functional audit of the PPS is to be conducted, the current
legislative framework and the audit findings are to lay foundations for the restructuring
of the PPOs.

To ensure proper functioning of the CP and QDC, and, consequently, to strengthen the
independence in the PPS, it is recommended to further strengthen the independence
of both bodies themselves, ensuring the relevant arrangements for budget allocation,
as well as sufficient funding, including independent from the PG and sufficient remu-
neration of members and staff of the QDC and exclusion of abuses of the system of
bonuses with regard to the CP members, as well as ensuring financing of their trips
related to the CP activities; providing the bodies with secretarial support directly subor-
dinated to the relevant body and with separate premises. As the CP members are per-
forming this function ‘on a voluntary basis’ remaining at their prosecutorial positions, it
is also crucial to specify on the legislator level that when acting as CP members they
are not under the instruction of any office of the prosecution service and are only ac-
countable to the Conference of Prosecutors. Moreover, it is to be established that the
time spent on the CP-related work is taken into account in the calculation of workload
of the CP members by their supervisors at the PPOs. There is a need to review the leg-
islative clauses setting forth the functions of the CP and QDC, to ensure clarity in the
regulation of all functions and clear delineation between the bodies concerned. There
is also a need to ensure coordinated functioning of the bodies. It may be advisable to
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concentrate all career-related functions within one body. As to the QDC, it may be ad-
visable to divide it into two chambers, in view of wide scope and variety of the body’s
functions. Capacities of CP and QDCP with regard to the communication are to be
strengthened. Systematic approach is needed, with the development of communica-
tion strategies. Capacity building of the members and staff is advisable. Moreover, the
awareness campaigns are to be directed not only at prosecutors but also at lawyers
and general public. There is a need to adopt a unified approach to the prosecutori-
al career management and clearly define the roles of all the actors involved. In the
context of independence, implementation of the decisions or recommendations of the
QDC and CP by the PG and heads of RPPOs is also crucial. According to the Law, the
QDC is temporarily deprived of the competences to carry out disciplinary proceedings
against PPs, competences that will be interim assumed by a personnel commission of
the GPO and regional offices. Therefore, the suspension of the functioning of the QDC
adopted by the recent Law 113-IX of 19.9.2019 shall be taken into account.

It is to be ensured that the principles of autonomy/ subordination of prosecutors estab-
lished by the PPS Law and the CPC are complied with in practice, including the rules
on written instructions to lower-level prosecutors. Introduction of additional rules of
approval by internal regulations is to be avoided. As an option, one document, such as
Competency Rules of PPOs and Prosecutors can be introduced, establishing the juris-
diction and powers of PGO and territorial PPOs and explaining the chains of command
both for administrative and procedural subordination.

The Regulations on inspections of lower-level PPOs by higher-level ones are to be
clearer and more restrictive, and the possibilities to use other form of intervention
(such as “provision of organisational and methodical assistance”) as inspections are
to be excluded.

It is advisable to amend Article 3 of the PPS Law “Principles of the PPO Operation” to
refer to the principles governing the activities of a prosecutor personally. In the current
version, only principle 5 — independence of prosecutors is built this way. The reference
to PPOs instead of a prosecutor is detriment to the sense of personal responsibility
and autonomy in decision-taking in criminal proceedings and other tasks. One of the
principles is to be the following: “A prosecutor shall decide independently and on their
own discretion, in accordance with the law and the principle of reasonability”.

Internal regulations are to be in place that would provide prosecutors with guidance
on the use of discretion reinforcing the prosecutors’ independence in decision-making.
The prosecutor must reach all the procedural decisions in criminal proceedings sin-
gle-handedly and independently. If a prosecutor consults with a senior prosecutor, the
decision is not considered to be concluded single-handedly. For a prosecutor, there
cannot be double, triple, etc. systems of control over criminal proceedings, as it is at
present. It is to be determined that no countersignature, stamping of the procedural
documents is to be allowed; handing a criminal case over to another prosecutor can
only be acceptable in exceptional cases. Only if a prosecutor is a stagiaire or an intern,
can the decisions be made in consultation with their supervisor. It is also be ensured
that a decision of a prosecutor can only be re-assessed once and by only one super-
vising prosecutor. Any other appeal proceedings are to be conducted by courts.

Capacities of the CP to examine complaints of violation of prosecutorial independence
are to be strengthened; there is to be a clear procedure for the consideration of such
complaints and clear follow-up mechanisms; research and analysis of the complaints
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and the follow-up actions is to be undertaken regularly and the findings are to be pub-
lished.

A system of case management allowing for the distribution of cases is to be introduced.
It is also recommended to introduce a specialisation scheme, which would be included
into the distribution of cases.

It is recommended that prosecutors themselves strengthen the activities of the Union
of Prosecutors, in order to streamline its structure and set goals and objectives to pro-
tect rights and legal interests. It is also recommended that the PGO conclude a Collec-
tive Agreement with the Prosecutors’ Union.

It is to be ensured, including by coordination with the Cabinet of Ministers and the
Ministry of Finance, that the remuneration of prosecutors is conducted in accordance
with the PPS Law. The remuneration should comprise the salary and the supplement
for the length of service to the state (not more than 30 %). The possibility of any man-
ager including the PG or any external agent, such as the CoM, to influence the amount
of remuneration shall be excluded. There should not be any additional supplements,
including bonuses linked to the performance. Incitement system should comprise hon-
ours, other memorable items, financing of continuous training, including study visits
and traineeships in foreign institutions etc. Law 113-1X of 19.9.2019 provides for an
increase of the salary of public prosecutors

Social and logistics maintenance of prosecutors and PPO staff as established by the
PPS law is to be implemented in practice. Clear procedures and follow-up mechanisms
are to be set for the consideration of complaints concerning the violation of the rights
of prosecutors due to the lack of performance by the state of its positive obligations.
The CP’s capacities are to be strengthened. The awareness of the role of the CP in
protection of the prosecutors is to be strengthened.

AREA OF INTERVENTION
8.2 INCREASED COMPETENCE OF PROSECUTORS

The regulations concerning selection of prosecutors and other career matters would
benefit from the peer review both from the point of view of international best practices
of the prosecution services and/or judiciary, and from that of modern career manage-
ment tools, including those used in private sector. Involvement of international experts
in the re-appointment procedure of public prosecutors is envisaged in the recently ad-
opted law amending the PPO Law

A capacity-building plan for the QDC members and staff is to be established; their ca-
pacities in the area of selection are to be reinforced.

The methodology to review the Qualification Exam is to be developed and introduced,;
it should include use of lessons learned of previous selections; it is also advisable to
be able to include external professionals. There should be a technical possibility to
organise computer testing, including analytical tests.

It would be advisable to slightly amend the selection scheme by allocating certain limit-
ed weight in the ranking to the results of the final testing upon the initial training. There
should be a possibility to appeal against the results.

Awareness with regard to the selection is to be raised, other actions are to be taken
aimed at increasing the popularity of the prosecutorial career, including among women
candidates.
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In addition to the initial selection of candidate prosecutors, the whole system of promo-
tion in the PPS (that is, both transfer to the higher-level PPOs and appointment to the
administrative positions) is to be fair, merit-based, transparent and built in accordance
with the unified approach. Unified competency models and selection/promotion criteria
are to be developed jointly and applied by all actors involved, which are to be properly
trained and have relevant resources to implement the relevant functions effectively.
Detailed procedures and clear evaluation methodology are to be in place.

The competency models should allow, inter alia, distinguishing clearly between the
functions of an “ordinary” prosecutor and a prosecutor holding an administrative po-
sition. Promotion is to include the assessment of the professional skills, experience,
moral and professional qualities of the person, as well her/his readiness to perform the
managerial functions or to work in a higher-level PPO.

It is important to prevent discriminatory practices, in particular, to encourage promotion
of women in the PPS.

It is to be set forth by the PPS Law that all administrative positions (except the PG and
his/her deputies) are to be filled on the basis of competition, preferably for a five-year
term with a possibility to hold the same position in the same PPO for not more than two
consecutive terms.

It is recommended to conduct an organisational and functional assessment of organ-
isation and operation of NAPU. Concept and Strategy of NAPU are to be developed,
broadly discussed and approved by the PG.\

The structure and resources of the NAPU, including human, are to be reorganised to
ensure efficiency of initial and continuous training.

NAPU staff is to be trained in modern adult learning tools and to be able to apply these
skills in developing and conducting training; experience sharing from the part of foreign
institutions is also advisable. Practicing professionals, including prosecutors, judges,
lawyers etc. are to be involved as trainers. It is advisable also to involve non-lawyers,
including external experts, for the soft-skills training.

The training curricula are to be reviewed. Initial and continuous training of prosecutors
and other PPS employees is to be organised according to three components:

Professional competencies, including practical skills;
Personal competencies;
Development of a modern PPS: the transformation period.

NAPU is to conduct focused research of the PPO operation, legislation and draft legis-
lation of the justice sector etc., in order to adjust the curricula accordingly.

The principles of the initial training are to be changed, allowing for the training to pre-
pare the candidate prosecutors for their new job; it is to be practice-oriented and in-
clude soft-skills development. There is to be a possibility of personalised approach,
taking into account previous experience of the candidate prosecutor.

Besides final testing of individual knowledge, it is advisable to conduct non-person-
alised entry and exit tests to assess the general dynamics of knowledge, as well as
satisfaction surveys.

Lessons learned of each initial training cycle are to be taken into account for the devel-
opment of the curricula for the next cycle.
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It is advisable to involve external experts, including foreign, into the development of the
initial training curricula.

The principles of the organisation of continuous training are to be changed. The train-
ing is to be put into the PPS reform concept, and aim at facilitating the prosecutors’ re-
sponse to the changes and challenges. The training is to include,,soft” skills, and spe-
cial training for prosecutors holding managerial positions is to be organised, including
managerial, communication and other relevant skills. Lessons learned of each training
activity are to be taken into account for the development, organisation and conduct of
other trainings

It is advisable to conduct joint training events with judges, lawyers and investigators.
Instead of or in addition to the final testing of individual knowledge.

It is also advisable to introduce a system of incentives for successful trainees includ-
ing study visits to foreign institutions. Experience-sharing between the PPOs, in order
to discuss best practices, challenges and ways to respond is to be facilitated. Equal
access to the continuous training is to be ensured, both a right and as an obligation,
including for the PGO and RPPOs.

Non-prosecutorial staff of the PPS is also to be trained systematically.

The functional assessment of the PPS is to be conducted, inter alia, to understand the
types of tasks the prosecutors perform and their respective share in the workload.

The PPS strategic planning is to be introduced.

Based on the planning and the findings of the assessment, the EPP system is to be
developed, in consultation with the relevant stakeholders and with involvement of
foreign best practices. It is to comprise both quantitative and qualitative criteria. The
results of the EPP are to be included into the system of career promotion and con-
tinuous training. Detailed guidelines to be developed for the use of the new system.
The launch and implementation of the EPP is to be accompanied by an awareness
campaign.

A Methodology for calculation of prosecutorial workload is to be developed. The meth-
odology should include two components: (1) individual workload of a prosecutor, and
(2) workload of a territorial PPO or structural unit of the PGO. Such methodology will
enable equal workload of prosecutors and fair distribution of tasks.

Guidelines are to be developed for the specialisation of prosecutors in criminal pro-
ceedings. Such guidelines are to define the specialisation in PGO, territorial PPOs
and their units, role of prosecutors-managers in the specialisation, as well as rights
and obligations of specialised prosecutors. This will enable increasing effectiveness of
criminal prosecution, setting clear rules for workload distribution, development of good
practices, creating conditions for more focused training, mitigation of corruption risks.
The specialisation structure is to be determined by the level of the specialisation — a
specialised PPO/ a specialised unit / a specialised prosecutor. The specialisation at the
PGO is to be conducted through the methodical guidance, without direct involvement
into criminal or other proceedings. RPPOs are to have specialised units according to
the groups of offences directly participating in the proceedings in the relevant territory,
but performing no supervision over LPPOs. Specialisation in LPPOs is to be organised
on a personal level (i.e., individual specialisation of prosecutors), or, as an exception,
groups of prosecutors of the same specialisation.
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28) It is recommended to develop the methodology for the preparation of the Annual Re-
port for the VR, defining the structure, content, ways of presenting the information etc.
The report is to comprise, inter alia:

e results/ assessment with regard to the Constitutional functions of the PPS;
e results/ assessment with regard to the priorities set for the PPS;

e results/ assessment pertinent to the management of the PPS as a state agency (real-
isation of the mission, achievements of the reform etc.);

e resources (human, material, financial) necessary to perform the functions and to fulfil
the priorities.

e With regard to the indicators, the Report is to include:
e (uantitative and qualitative indicators of the results;

e annual dynamics indicators/ progress indicators in comparison to the baseline year
and previous 5-6 years;

e benchmarking — comparison with other states.

The Report is to present both the data and the analytics/ conclusions. The full version of
the Report may comprise around 100 pages; it is to be accompanied by a brief visualised
presentation (around 10 pages). The VR is to define the PPS priorities, to approve the an-
nual assessment of the PPS operation, achievements of the priorities and needs to fulfil
the priorities. The priorities defined by the VR will serve as a guidance for the Committee of
Ministers for the budget of the PPS for the next year. The Annual Report is to be included
into the strategic planning framework. In view of the transparency and accountability of the
PPS to the society, the Annual Report is to be publicly accessible. This is to include online
publication, but also press-briefing, presentation at a discussion forum etc. The capacities of
the staff involved into the preparation of the Report are to be developed accordingly.

AREA OF INTERVENTION
8.3 INCREASED ACCOUNTABILITY OF PPO

1) There is a need to ensure clarity of the regulatory framework governing the anti-cor-
ruption issues, including the obligations of prosecutors and responsibility in case of
omissions, as well as the roles and functions of the bodies involved, both within and
outside the PPS. The approaches are to be harmonised between the general anti-cor-
ruption legislation and specific rules concerning the PPS. Guidance is to be provided to
the prosecutors of all levels, and the relevant aspects are to be included into the initial
and continuous training; development of capacities of staff dealing with anti-corruption
issues is to be ensured, including by study visits.

2) The regulatory framework on the disciplinary responsibility of prosecutors is to be fine-
tuned. The elements of the offences are to be clearly defined; it is advisable to broaden
the range of possible sanctions in order to ensure proportionality. While the PPO in-
vestigators exist, their disciplinary responsibility is to be clarified. The procedure for the
check of the circumstances of the offence is to be clarified ensuring independence and
effectiveness; the possibility of usage of data with different statuses (including those
provided by the GlI, the data collected in the framework of investigation or operative
search etc.) is to be clarified. The grounds to refuse opening of proceedings would also
benefit from improvement of the wording; it is also might be advisable to publish the
motivated decisions to refuse opening.
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It is advisable to make limitation period longer, at least for the gravest violations. The
situation with the dual appeal is to be clarified. The implementation of the QDC deci-
sions is to be clarified, in order to prevent the situations of possible lengthy implemen-
tation or failure to implement by the relevant prosecutor-manager. The QDC'’s capaci-
ties are to be strengthened, including by means of its own secretariat.

Unified approach among all bodies involved to be ensured (QDC, HCJ, SC). Coordina-
tion is to be ensured by the QDC and CP, and a mechanism for transfer of complaints
in the competence of another body is to be introduced. Any quasi-disciplinary actions
are to be excluded, including the system of bonuses. The remuneration is to be paid
in accordance with the PPS Law, and it is advisable not to use any bonuses linked to
the performance; the ranking system is also to be fully eliminated. Incitement system
should comprise honours, other memorable items, financing of continuous training,
including study visits and traineeships in foreign institutions etc.

It is recommended that prosecutors have opportunities to participate in international
initiatives, which will also help prosecutors to develop their capacities in international
relations and organisational abilities, and also enable them to legally receive higher
remuneration. Legislation and sub-legislation shall establish the following:

procedures for delegation (secondment) of prosecutors to the international institutions
or foreign state agencies;

procedures for the participation of prosecutors in the projects financed by international
organisations, European Union etc., or other projects aimed at development and sup-
port for democracy.

AREA OF INTERVENTION 8.5
INCREASED TRANSPARENCY OF PPO

There is a need to take stock of the already developed communication products, includ-
ing with the donors’ support, and to consider implementation of the recommendations.

A strategy for communication / public relations is to be developed, including both inter-
nal and external communication, implementation plan including implementation bud-
get. Innovative communication products to be implemented in order to create the “new
image of the PPS”.

The structure of the relevant staff is to be changed: professionals with relevant training
and competencies are to lead the area and to work on creating a joint network of the
PGO, RPPOs and LPPOs.

Two level training programme is to be developed and implemented: for the communi-
cation specialists and for the prosecutors, first of all of the high managerial level.

There is a need to develop the system of contacts with citizens, including those phys-
ically coming to the PPOs, calling, addressing letters, emails etc. Communication
through the social networks is to be developed.

Level of awareness is to be regularly assessed and the relevant adjustments to the
communication policies are to be made. The PPS reform, including the change in the
PPS functions is to be included into the communication with the society. Transparency
of the LPPOs is not to be overlooked.
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AREA OF INTERVENTION 10.1 INCREASED EFFICIENCY BY STREAMLINED COM-

1)

2)

3)

4)

PETENCES IN CRIMINAL INVESTIGATION

The main function of the prosecutors in investigation, to organise and to supervise it, is
to be defined clearly, the PPS Law and the CPC are to be aligned with the Constitution.
Common understanding of this function and its relation to the investigative function, as
well as the roles of a prosecutor and an investigator respectively, are to be ensured,
both among the prosecutors and among investigators. For this end, broad explanatory
endeavours are necessary; it is advisable to introduce uniform guidelines compulsory
both for the prosecutors and for the investigators, as well as joint training activities.

The delineation between the competence of the investigation agencies is to be clear
both in the regulations and in practice.

It is also recommended to design and introduce a (preferably) inter-agency Electronic
Case Management System for all actors involved in criminal proceedings and crime
detection and prevention, including prosecution, investigative agencies, courts, bar,
penitentiary, probation etc., ensuring consistency and interoperability of their institu-
tional and functional components. The following rules are recommended for the cre-
ation of the Integrated Criminal Procedure Information System (ICPIS):

to establish that the ICPIS is aimed at electronic management of data of criminal cas-
es, including procedural and other documents. Actions and procedures of criminal pro-
ceedings, as well as serving of procedural documents by electronic means are to be
conducted through the ICPIS;

electronic data management is to include all types of operation with electronic data by
automated or non-automated means: data collection, recording, sorting, systematisa-
tion, storage, adaptation, transformation, search, access, use, disclosure for transfer,
sharing or other access, comparison or merging with other data, restriction, deletion or
destroying;

electronic procedural documents are to be composed and entered into the ICPIS by
pre-trial investigation agencies, PPOs and courts. They are to be signed by a protected
electronic signature having the same legal force as a signature on paper documents,
it is to be accepted by courts;

draft electronic procedural documents can be prepared in the ICPIS by assistants to
investigators under the authority of investigators, by assistant prosecutors or special-
ists (lawyers) of the PPOs under the authority of prosecutors, by the assistants to the
judges, secretaries or other court employees — under the authority of judges;

paper procedural documents are to be transferred into the electronic format;

a paper case file is to be created simultaneously with the electronic case. Paper copies
are to be joined to the file by the investigator;

the ICPIS is to be integrated with the relevant information management system of the
judiciary.
There is also a need to complete the transfer of the investigations from the PPO to the

SBI and to finalise other issues related to the PPS ceasing to perform the function of
investigation, including the status of (former) PPO investigators.
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ANNEX Il LIST OF REPORTS, PUBLICATIONS AND OTH-
ER DOCUMENTS REVIEWED

10.

11.

. Main CoE Recommendations and International Guidelines

Recommendation Rec(2000)19 to member States on the role of public prosecution in
the criminal justice system (Rec(2000)19);

Recommendation Rec(2012)11 to member States on the role of public prosecutors
outside the criminal justice system (Rec(2012)11);

Joint opinion of the Consultative Council of European Judges (CCJE) and the CCPE
on the relations between judges and prosecutors in a democratic society of 18 Novem-
ber 2009 (“Bordeaux Declaration”);

The European Guidelines on Ethics and Conduct for Public Prosecutors (“Budapest
Guidelines”), Council of Europe, 2005;

The Bordeaux Declaration “Judges and prosecutors in a democratic society”;34

Opinion No. 3 (2008) of the Consultative Council of European Prosecutors (CCPE) on
“The role of prosecution services outside the criminal law field”;

Opinion No. 13(2018) of the Consultative Council of European Prosecutor (CCPE) on
“Independence, accountability and ethics of prosecutors”;

The International Association of Prosecutors Standards of Professional Responsibility
and Statement of the Essential Duties and Rights of Prosecutorsss.

Il. Reports, opinions, publications

Progress Review Methodology of the Justice Sector Reform in Ukraine, Guide & Ma-
trices, Council of Europe, December 2016.

Venice Commission Secretariat Memorandum (CDL-AD(2015)0430 on the compati-
bility of the Draft Law of Ukraine on amending the Constitution of Ukraine as to Justice
as submitted by the President to the Verkhovna Rada on 25 November 2015 (CDL-
REF(2015)047) with the Venice Commission’s Opinion on the proposed amendments
to the Constitution of Ukraine regarding the Judiciary as approved by the Constitutional
Commission on 4 September 2015 (CDL-AD(2015)027) taken note of by the Venice
Commission at its 105th Plenary Session (Venice, 18-19 December 2015)

Venice Commission Opinion (CDL-AD(2015)027-e) on the Proposed Amendments to
the Constitution of Ukraine regarding the Judiciary as approved by the Constitutional
Commission on 4 September 2015 adopted by the Venice Commission at its 104th
Plenary Session (Venice, 23-24 October 2015)

34

Opinion No.12 of the Consultative Council of European Judges (‘CCJE’) and Opinion No.4 (2009) of the Consultative
Council of European Prosecutors (‘CCEP’).

35 Adopted on 23 April 1999 and subsequently endorsed by the United Nations Commission on Crime Prevention and

Criminal Justice (Resolution 17/2, 14-18 April 2008. Also of relevance by analogy are certain standards specifically
concerned with judges, namely, the Basic Principles on the Independence of the Judiciary (adopted by the Seventh
United Nations Congress on the Prevention of Crime and the Treatment of Offenders held at Milan from 26 August
to 6 September 1985 and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of
13 December 1985) and OSCE 2010 Kyiv Recommendations on Judicial Independence in Eastern Europe, South
Caucasus and Central Asia (adopted by the OSCE Office for Democratic Institutions and Human Rights and the Max
Planck Minerva Research Group on Judicial Independence, 23-25 June 2010).
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Joint opinion of the Council of Europe Directorate General of Human Rights and Rule
of Law and the European Commission for democracy through law (the Venice Com-
mission) on the draft law on the Public Prosecution Service of Ukraine, CDL-AD (2013)
025

Council of Europe Opinion on the Criminal Procedure Code of Ukraine (adopted by the
Parliament of Ukraine in the final reading on 13 April 2012), DGI (2012) 2.

Council of Europe Preliminary comments on the Draft Law of Ukraine “On Amend-
ments to the Law of Ukraine “On the Public Prosecutor’s Office” (To improve the activ-
ities of the Qualifications and Disciplinary Commission on Public Prosecutors)”, 2017.

Council of Europe Comments on the draft Regulation on the Independence of the
Prosecutor of the Council of Prosecutors of Ukraine, 2019.

Council of Europe Comments on the Draft Law of Ukraine “On amending the Law of
Ukraine “On Public Prosecutor’s Office” regarding performance evaluation of prosecu-
tors)”), 2018.

Council of Europe Comments on the draft Code of Professional Ethics and Conduct for
the Public Prosecutor’s Office Employees, the draft Regulations on the Proceedings of
the Qualification and Disciplinary Commission of Prosecutors, the draft Rules of Proce-
dure of the All-Ukrainian Conference of the Public Prosecutor’s Office Employees and
the draft Regulations of the Council of Prosecutors of Ukraine, 2017.

Fourth Evaluation Round, Corruption prevention in respect of members of parliament,
judges and prosecutors, Adoption: 23 June 2017 Public Publication: 8 August 2017
GrecoEval4Rep(2016)9.

Reforms in Ukraine after Revolution of Dignity. What was done, why not more and what
to do next. lvan Miklos Editors Pavlo Kukht, (Strategic Advisory Group for Support of
Ukrainian Reforms).

Council of Europe Needs Assessment Report on the Council of Prosecutors of Ukraine
and the Qualification and Disciplinary Commission of Prosecutors, 2017.

National Academy of Prosecutors of Ukraine and Council of Europe Evaluation on the
Impact of Human Rights Training Activities of the National Academy of Prosecutors of
Ukraine, 2019.

Council of Europe Needs Assessment concerning Receipt and Processing of the Citi-
zens’ Addressing of the Prosecutor General’'s Office of Ukraine, 2017.

Prosecutor General’s Office, Council of Europe. Report upon the Analysis of thee Par-
ticularities of Organisation and Operation of Local Public Prosecutor’s Offices, 2018.

Expert Centre for Human Right Study Report. The Role of the Public Prosecutor at the
Pre-Trial Stage of Criminal Proceedings, 2016—2017.

Centre for Policy and Legal Reform Report. Disciplinary Responsibility of Public Pros-
ecutors in Ukraine, 2019.

Proposed Road Map OF Prosecutorial Reform in Ukraine (drafted by the EUAM with
input from the EUDEL, CoE, EU PROJECT and DG NEAR/SGUA), 2018.

Prosecutor General’'s Office, National Academy of Prosecutors of Ukraine, EUAM.
Strategy for the Professional Training of Prosecutorial Staff, 2019.
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Generalised Statistical and Analytical Data on the Operation of Public Prosecutor’s
Offices in 2018.

Report of the Council of Prosecutors of Ukraine on Fulfiiment of the Tasks of Prosecu-
torial Self-Governance Bodies, State of Financing and Organisational Support of the
Public Prosecution Activities, 20 December 2018.

Information on the Work Results of the Qualification and Disciplinary Commission of
Prosecutors for 2017.

Information on the Work Results of the Qualification and Disciplinary Commission of
Prosecutors for 2018.

Information on the state of lawfulness in Lviv region during 2018, 24.01.2019.

Information on the implementation of measures foreseen by the Plan for Implemen-
tation of the Strategy for Reforming the Judiciary, Judicial Proceedings and Related
Legal Institutes for 2015 — 2020, approved by the Decree of the President of Ukraine
No. 276 of 20 May 2015.

[ll. National legislation

Constitution of Ukraine of 28 June 1996.

Law of Ukraine “On Amendments to the Constitution of Ukraine (concerning Justice),
No. 1401-VIII of 2 June 2016.

Criminal Procedure Code of Ukraine, No. 4651-VI of 13 April 2012.

Law of Ukraine “On Public Prosecution Service”, No. 1697-VIl, 14 October 2014.
Budget Code of Ukraine, No. 2456-V, 8 July 2010.

Law of Ukraine “On Corruption Prevention” No. 1700-VII of 14 October 2014.

Law of Ukraine “On National Anti-corruption Bureau of Ukraine” No. 1698-VII of 14
October 2014.

Law of Ukraine “On High Council of Justice” No. 1798-VIII of 21 December 2016.

Law of Ukraine “On the Rules of the Verkhovna Rada of Ukraine”, No.1861-VI of 10
February 2010.

Law of Ukraine “On the State Budget of Ukraine for 2017”, No. 1801-VIII of 21 Decem-
ber 2016.

Law of Ukraine “On the State Budget of Ukraine for 2018” No. 2246-VIll of 7 December
2017.

Law of Ukraine “On the State Budget of Ukraine for 2019”, No. 2629-VIII of 23 Novem-
ber 2018.

Disciplinary Statute of the Public Prosecution Service of Ukraine, approved by the
Resolution of the Verkhovna Rada of Ukraine No. 1796-XIl of 6 November 1991.

Regulation On the Ranks of Employees of Public Prosecutor’'s Offices of Ukraine,
approved by the Resolution of the Verkhovna Rada of Ukraine No. 1795-XIl of 6 No-
vember 1991.
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Resolution of the Cabinet of Ministers of Ukraine On Harmonisation of Structure and
Conditions for Remuneration of the Employees of Public Prosecutor’s Offices No. 505
of 31 May 2012.

Procedure for the Payment of Monthly Supplement for the Length of Service to the
Prosecutors and Other Employees of Public Prosecutor’s Offices No. 1090 of 9 De-
cembr 2015.

Resolution of the Cabinet of Ministers of Ukraine On Remuneration of the Members of
the Qualification and Disciplinary Commission of Prosecutors, No. 456 of 4 July 2017.

Code of Ethics and Conduct of Prosecutorial Employees, approved by the All-Ukrainian
Conference of the Public Prosecution Service Employees on 28 November 2012, ad-
opted by the Order of the Prosecutor General of Ukraine of 28 November 2012 Ne 123.

Code of Professional Ethics and Conduct of Public Prosecutors, approved by the All-
Ukrainian Conference of Prosecutors on 27 April 2017.

Rules of the All-Ukrainian Conference of Prosecutors, approved by the All-Ukrainian
Conference of Prosecutors on 27 April 2017.

Regulation on the Operation of the Qualification and Disciplinary Commission of Pros-
ecutors, approved by the All-Ukrainian Conference of Prosecutors on 27 April 2017.

Regulation on the Council of Prosecutors of Ukraine, approved by the All-Ukrainian
Conference of Prosecutors on 27 April 2017.

Criteria for the Evaluation of Prosecutors for Decision of the Council of Prosecutors of
Ukraine on Recommendation for the Appointment of a Prosecutor to the Administrative
Position, approved by the CP Decision No. 36 of 31 October 2017.

Profile for the position “Prosecutor of a Local Public Prosecutor’s Office”, approved by
the Decision of the QDC No. 231dk-18 of 25 September 2018.

Procedure for Consideration of Issues and Preparation of Materials for the Selection
of Candidates for Vacant (Temporarily Vacant) Positions of Prosecutors of Local Pub-
lic Prosecutor’s Offices, approved by the Decision of the QDC No. 6zp-17 of 7 June
2017.

Procedure for the Conduct of the Qualification Examination for Candidate Prosecutors
of Local Public Prosecutor’s Offices and Methodology of Evaluation, approved by the
Decision of the QDC No. 22zp-17 of 2 August 2017.

Programmes for Testing and Practical Assignments for Candidate Prosecutors of Local
Public Prosecutor’s Offices, approved by the Decisions of the QDC Nos. 23dk-17 and
24dk-17 of 13 September 2017.

Practical Assignments for Candidate Prosecutors of Local Public Prosecutor’s Offices,
approved by the Decision of the QDC No. 229dk-17 of 6 December 2017.

Methodology for the Testing of Analytical Capacities of Candidate Prosecutors of Local
Public Prosecutor’s Offices, approved by the Decision of the QDC No. 242dk-18 of 24
October 2018.

Procedure for the Competition for the Vacant or Temporary Vacant Positions of Pros-
ecutors by Transfer to a Public Prosecutor’s Office of Higher Level, approved by the
Decision of the QDC No. 7zp-17 of 17 June 2017.
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Regulation on Automated System of Disciplinary Complaints Distribution, approved by
the Decision of the QDC No. 18zp-17 of 12 July 2017.

Recommended template of a disciplinary complaint, approved by the Decision of the
QDC No. 5zp-17 of 07 June 2017.

Order of the Prosecutor General’'s Office of Ukraine No. 1gn of 26 December 2011
On the Organisation of Work and Management in the Public Prosecutor’s Offices of
Ukraine.

Order of the Prosecutor General's Office of Ukraine No. 15 of 19 January 2017 On
Main Principles of Work Organisation in the Public Prosecutor’s Offices of Ukraine.

Regulation on the General Inspection of the Prosecutor’'s General Office of Ukraine,
approved by the Order of the Prosecutor General’s Office of Ukraine No. 89 of 20 May
2019.

Procedure for the Secret Integrity Check of Prosecutors in the Public Prosecutor’s Of-
fices, approved by the Order of the Prosecutor General's Office of Ukraine No. 205 of
16 June 2016.

Procedure for the Organisation of Work related to Internal Security in the Public Pros-
ecutor’s Offices, approved by the Order of the Prosecutor General’'s Office of Ukraine
No. 111 of 13 April 2017.

Regulations on the Procedure for Internal Investigations in the Public Prosecutor’s
Offices, approved by the Order of the Prosecutor General’s Office of Ukraine No. 343
of 6 December 2017.

Anti-corruption Programme of the Prosecutor General's Office of Ukraine for 2019-
2020 approved by the Order of the Prosecutor General’s Office of Ukraine No. 38 of 1
March 2019.

Procedure for the Organisation of Work with Human Resourced in the Public Prosecu-
tor’'s Offices of Ukraine, approved by the Order of the Prosecutor General’'s Office of
Ukraine No. 351 of 18 December 2017.

Order of the Prosecutor General’s Office of Ukraine No. 430 of 30 December 2015 On
Organisation of Activities of the Public Prosecutor’s Offices of Ukraine for Personal
Reception, Consideration of Petitions and Ensuring Access to Public Information No.
430 of 30 December 2015.

Order of the Prosecutor General’s Office of Ukraine No. 218 of 18 September 2015
On Organisation of Informing the Society on the Operation of the Public Prosecutor’s
Offices of Ukraine.

Regulations on the Procedure for Consideration of Petitions and Inquiries and Person-
al Reception of Citizens in the Public Prosecutor’s Offices of Ukraine approved by the
Order of the Prosecutor General's Office of Ukraine No. 357 of 20 December 2017.

Order of the Prosecutor General’s Office of Ukraine No. 50 of 15 May 2014 On Approv-
al of the Overall Head Count and Personal Composition of the Consultative Council of
the Prosecutor’s General Office of Ukraine.

Order of the Prosecutor General’s Office of Ukraine No. 102 of 22 July 2015 On Amend-
ing the Personal Composition of the Consultative Council of the Prosecutor’s General
Office of Ukraine.
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Order of the Prosecutor General's Office of Ukraine No. 86 of 16 March 2017 On Inval-
idation of Executive Documents of the Prosecutor General's Office of Ukraine.

Order of the Prosecutor General’'s Office of Ukraine No. 148 of 11 April 2016 On Or-
ganisation of Interaction of the Public Prosecutor’s Offices of Ukraine with the National
Academy of Prosecutors of Ukraine.

Regulation On Awarding Bonuses to the Staff of the Public Prosecutor’s Offices, Na-
tional Academy of Prosecutors of Ukraine and Members of the Qualification and Dis-
ciplinary Commission of Prosecutors, approved by the Order of the Prosecutor Gener-
al's Office of Ukraine No. 234 of 9 August 2017.

Procedure for the Organisation of Activities of Prosecutors and Investigators of the
Public Prosecutor’s Offices, approved by the Order of the Prosecutor General’s Office
of Ukraine No. 51 of 28 March 2019.

Order of the Prosecutor General’'s Office of Ukraine No. 186 of 21 September 2018 On
Organisation of the Prosecutors’ Activities related to the Representation of the State in
Court and Execution of Judgments.

Order of the Prosecutor General’s Office of Ukraine No. 161 of 20 April 2016 On Organ-
isation of the Prosecutorial Supervision over Compliance with the Legislation during
the Execution of Judgments in Criminal Cases and Application of other Measures of
Compulsory Nature connected to the Restrictions of Personal Freedom of Citizens.

Order of the Prosecutor General’s Office of Ukraine No. 4/1 gn of 3 December 2012 On
Organisation of the Prosecutorial Supervision over Compliance with the Legislation by
the Agencies Conducting Detective Operations.

Rules of the Prosecutor General’'s Office of Ukraine, approved by the Order of the
Prosecutor General’s Office of Ukraine No. 8 of 18 January 2019.

List of the Codes of Structural Units of the Prosecutor General's Office of Ukraine,
approved by the Order of the Prosecutor General’s Office of Ukraine No. 116 of 2 July
2019.

Passports of Budget Programmes for 2019, approved by the Order of the Prosecutor
General's Office of Ukraine No. 9b of 12 February 2019.

V. Official Web-sites

PGO: https://www.gp.gov.ua
NAPU: http://napu.com.ua
QDC: https://lwww.kdkp.gov.ua
CP: https://rpu.gp.gov.ua
NABU: https://nabu.gov.ua
NACP: https://nazk.gov.ua
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ANNEX Il EXTRACT FROM JSRSAP

Strengthening Public Prosecutor’s Office

Chapter 8

Implementation

Performance Criteria

; Deadline
Action End of | End of | End of Responsible Body
2016 | 2018 | 2020 Measures/Outputs / Means Outcomes
Area of Intervention 8.1 Increasing Independence and Autonomy of Prosecutors

8.1.1 | Ensuring 1. Reviewed | PG, MQOJ, Parlia- |- Principle of checks and balances applied

greater inde- Constitution and ment / when appointing PG

pendence statutes as to pro- ituti . o ST

of Public cedure of appoint- s?a?ﬂtsetgu;r%g r?é]éj 4 |- - Increased impartiality and depolitisation in

Prosecutor’s ment, dismissal choosing candidates for office of PG by au-

Office (PPO) and terms of Pros- thorising Qualification and Disciplinary Com-

from political ecutor  General mission (QDC) to hold competition for office

power (PG). of PG according to COE recommendations

2. Reviewed reg-
ulatory framework
on enhancing the
PG’s powers, pos-
sibility to engage
the panel body
to the appoint-
ment of the Pros-
ecutor General
of Ukraine PPO
financing, for-
malising princi-
ples of perfor-
mance-based
budgeting and
program budget-
ing by PPO

PG, MOJ, Parlia-
ment /

Statutes and rules
amended

3. Reviewed reg-
ulatory framework
on PPO financ-
ing, formalising
principles of per-
formance-based

budgeting and
program budget-
ing by PPO

PG, MOJ, Parlia-
ment /

Statutes and rules
amended

- Procedure of determining rating of candi-
date to office of PG established, including
his/her competence and ethical qualities
- Mission statements, objectives and perfor-
mance targets are made an integral part of
annual PPO budgeting process; expenditure
plans are linked to commitments of meeting
specific objectives and measurable targets

- Expenses for maintaining PPO determined
in State budget upon requests agreed with
Council of Prosecutors and approved by PG

- Well justified budgetary requests on part
of PPO by using harmonised approach and
strengthening of regional capacities in bud-
getary planning and formulation by prosecu-
tion

- Program budgeting (MTBF) and perfor-
mance-based budgeting methodologies with
non-financial performance indicators applied
in prosecution budget formulation and imple-
mentation processes

- Harmonised approach and strengthened re-
gional capacities in budgetary planning and
formulation

- Increased quality of public financial man-
agement (PFM) by prosecution, optimisation
of use of postal, forensic, legal and other ser-
vices

- Single public procurement process in place
based on harmonised needs assessment of
all prosecution departments

- Performance management systems feed in
data regularly on case-loads and productivity,
setting targets, measuring them, suggesting
budgetary adjustments and further policy de-
velopments in all matters of PPO organisa-
tion; evidence-based approach to any struc-
tural reform of PPO institutionalised

- Number of prosecutors annually reviewed
considering changes in: 1) scope and extent
of functions at every level of PPO system, 2)
changing work loads; 3) social and political
situation etc

- Scope of functions of PPO and prosecutors
fine-tuned according to Venice Commission
recommendations and other European stan-
dards and best practices
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8.1.2 | Ensuring 1. Reviewed reg-| PG,,MOJ, Parlia- |- All bodies within SGS function in practical, effec-
greater insti- ulatory  framework ment / tive and sustainable manner
tutlo(;\al |ndef— forlf prosecutorial | - giatytes and rules | - Institutional independence of NCP, CP, QDC, their
E%%encf 0 f’e -g(s)\éesrnanctle Sys- amended, decisions, | organisational, career and financial capacities en-
system tem (SGS), including sured by proper staffing, administrative, financial
its financing. contracts, o
b d i and logistics arrangements
Job descriptions, - Delegates to NCP chosen from all prosecutorial
placement plans, -
trainings bodies and from all PPO levels
- CP tasked with ensuring independence of prose-
cutors, their legal and social status, examination of
prosecutors’ complaints on threat to independence
and enforcement of decisions of SGS bodies
- QDC tasked with career development matters,
: including handling complaints of other persons on
2. Awareness cam- PG, SGS / Deci- i ; ;
paigns for prosecu-| sions, rules amend- prost.ec_utors mprop_er perform.ance of _the|r duties
tors at all levels on ed, awareness - Officials and public has full information about re-
role, functions and | events, publication | sponsibilities of prosecutorial SGS bodies, and their
range of responsibil- decisions
ities of SGS
8.1.3 | Ensuring 1. Reviewed regu- PG, SGS, MOJ, - Independence of prosecutors ensured through
greater latory framework for Parliament / increased impartiality when appointing to positions;
fur;cnonal ; |mp|e_t[nema_tt|on_ é’f Decisions, statutes | - Clear and foreseeable internal regulations, estab-
autonomy o Speciiic  criteria - by | and rules amended / | lishing criteria of choosing candidates, selection for
prosecutors CP for candidate se- prosecutors’ and their dismissal
from improper lection, and appoint- . o .
internal influ- ment to positions - All career decisions on basis of merits-based sys-
ence based on results of tem,

performance evalu-
ation

2.Internal regulations
in place, establish-
ing exhaustive list of
grounds for inspec-
tions of lower pros-
ecutorial bodies by
upper ones

PG / Order, instruc-
tions, regulations,
guidelines

3. Internal guidelines
and policies adopted
on scope of prosecu-
torial discretion and
enlarging freedom of
prosecutor to issue
procedural  written
documents with no
agreement of super-
visor

PG, SGS, MOJ, Par-
liament / Decisions,
statutes and rules
amended, instruc-
tions, regulations,
guidelines

4. Reviewed regu-
latory framework on
procedure of making
written orders and
giving oral or writ-
ten instructions by
upper-level  prose-
cutors to lower-level
prosecutors, in order
to ensure indepen-
dence of prosecutors
without risks of disci-
plinary and hierarchy
violations at PPO

PG, SGS/ Orders,

instructions, practice
guides

5. Analysis of com-
plaints on violation
of prosecutorial inde-
pendence included
as part of Annual Ac-
tivity Report of PPO).

PG, SGS/ Orders,

instructions, practice
guides, risk assess-
ment reports

6. System of case
management  fully
operational, distribut-
ing work-load among
prosecutorial bodies
and prosecutors

PG, SGS/
Orders,

instructions, practice
guides, hardware
and software in
place, trainings,
manuals, review
reports

- Recruitment interviews life-streamed on internet;

- Clear and foreseeable internal guidelines estab-
lishing ban on improper inspections of lower-level
prosecutors by upper-level prosecutors; any inspec-
tion’s clear and transparent grounds determined,

- Enhanced scope of prosecutorial discretion within
limits established by law

- Obligation of higher level prosecutors to give
orders in writing imposed; ban on disciplinary re-
sponsibility of prosecutor for non-compliance with
oral order or instruction of higher prosecutor, under
condition that CP was informed about incident, with
reasoning part included

- Impartial, timely and independent examination by
CP of complaints on violation of prosecutorial inde-
pendence

- Research and analysis conducted regularly of
prosecutors’ complaints on violation of their inde-
pendence.

- Operational system of distribution of cases paying
due attention to objective factors, such as speciali-
sation and avoiding corrupt practices

-- Software in place for evaluation of the prosecutor
candidates’ compliance with the established criteria

- Ensured right of the head of the prosecutorial
body’s to which CP recommends a candidate to
administrative office, to evaluate the candidates’
compliance with the criteria and to bring the con-
clusions to CP

- System of prosecutors’ specialisation according to
crime types and other characteristics in place

- Ensured public access on the PG'’s official website
to the reasoning part of the CP’s recommendation
to office

- Ensured public access on the PG’s official website
to the reasoning part of the PG’s refusal to appoint
to office the candidate recommended by CP
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8.1.4 | Ensuring 1. Reviewed regu- | PG, SGS, MOJ, Par- | - Prosecutors and PPO staff are reasonably remu-
greater latory framework on | liament/ Decisions, |nerated and protected through salary and social
personal remuneration, other| statutes and rules |guarantees established by law, depending on their
autonomy of professional guaran-| amended, practice |role, experience and other clear and objective cri-
prosecutors tees and social secu- guides teria
rity of prosecutors . - )
- Social and logistics maintenance of prosecutors
2. Reviewed regu- | PG, SGS, MOJ, Par- and PPO staff is established by law
| framework on | liament/ Decisions, L
iﬁzjoia/du; ?regdonas gtatitéé aﬁg ?u(l)ess - Ensured procedure of compulsory examination
of prosecutors, de-| amended, practice of prosecutors’ and PPO staff's complaints on vio-
terminin ! P lation of their rights due to lack of performance by
g scope and guides . 2 e Y -
extent of exercise State of its positive obligations to protect them; reg-
by prosecutors and ular examination by CP of complaints concerning
PPO staff of right legal protectiony of prosecutors
to privacy, freedom - Scope and extent of exercise by prosecutors and
of conscience, ex- PPO staff of right to privacy, freedom of conscience,
pression, and asso- expression, association and other individual rights
ciation, and other and freedoms, defined clearly by law
individual rights and
freedoms - Prosecutors and PPO staff are able to join or form
local, regional, national or international professional
associations in order to represent their interests and
protect their status
Area of Intervention 8.2 Increased Competence of Prosecutors
8.2.1 | Develop- 1. ltemised proce-| PG, QDC, MOJ, Par- | - Provisions on QDC contain detailed regulations on
ment of dures of prosecutor | liament/ Decisions, |rights and obligations of QDC when performing its
independent, selection by QDC statutes and rules | duties for selection of prosecutors
transparent amended, trainings,

and objective
procedures of
selection of

regulations, guide-
lines

prosecutors

2. Qualification Ex-
amination scope,
form, contents and
procedure devel-
oped jointly with key
stakeholders. Quali-
fication Examination
formalised by inter-
nal regulations, re-
viewed and updated
annually

QDC, NAPU, PG,
HEIs / Decisions,
rules amended,
trainings, regula-
tions, guidelines

3. Reviewed regu-
latory framework on
ensuring proper or-
ganisation of special
anti-corruption check
of candidates for
prosecutors

PG, QDC, MQJ, Par-
liament / Decisions,
statutes and rules
amended

4. Procedures of
competition for filling
vacant  prosecutor
posts developed and
approved depending
on rating of candi-
dates, reviewed and
updated

PG, QDC, MQJ, Par-
liament / Decisions,
statutes and rules
amended

- Information on QDC activity and decisions on
prosecutors selected available to public on QDC
web-site

- Each member and employee at QDC properly
trained with participation of national and internation-
al counterparts

- Questions and assignments of Qualification Ex-
amination updated annually in order to prevent pre-
paring answers in advance and follow novelties in
criminal law and State policy

- Detailed procedure in place for special anti-cor-
ruption check of candidates for prosecutor in
framework of anti-corruption legislation; system of
repeated requests for special check were candidate
is on hold for more than three years without being
appointed

- Competitions for filling vacant positions held by
QDC, based on results (score) at Qualification Ex-
amination, and results of testing

THIS PROJECT IS FUNDED BY
THE EUROPEAN UNION



HUMAN RIGHTS COMPLIANT CRIMINAL
JUSTICE SYSTEM IN UKRAINE

COUNCIL OF EUROF

Projectisimplemented

76 JSRSAP Evaluation P-8 Report it Counlf g
Action Plan ';;:j:’za;.zl:
'CONSEIL DE L'EUROF
8.2.2 |Implementa- 1. Reviewed regu-| QDC, NAPU, PG, |- NAPU possesses sufficient financial, human and
tion and mod- latory framework on| HEIs/ Decisions, |organisational resources for initial training of candi-
ernisation  of status of National | NAPU statutes and | dates for prosecutors
sylstem of '”'} Academy f°f kP".)S' rules amended | |nitia) training programme individualised accord-
tial training o ecutors  of Ukraine ing to experience and role prosecutor is expected
candidates for (NAPU) as sole insti- to perform
prosecutors tution for initial train- . . o .
ing of candidates for - Curricula of initial training focuses on improvement
prosecutors of practical skills and problem-solving
2. Curricula of initial| NAPU, SGS, PG, |- Curricula annually updated and accessible on
training of prose- HEIs / curricula NAPU website
cutors  developed, | amended, decisions, | - Ukrainian and international practitioners, includ-
based on discus-| manuals, practice |ing prosecutors and lawyers, regularly involved as
sions IWith HEIsd, guides trainers
SGS, lawyers an - Anonymi : :
h ; ymity and conformity of assignments and
international experts tests to curricula and relevant professional require-
3. Curricula of initial | NAPU, SGS, PG/ | ments by way of annual updates
training of candi-| softwarein place, |_ gnsyred continuous training of researchers at
dates public pros-| trainings, curricula | NAPU, increased volume of research&analysis ac-
ecutors regularly tivities
reviewed, updated ) - -
and  disseminated - Ensured continuous TOT for initial training of pros-
through  electronic ecutors, including by their internships in relevant
libraries foreign institutions and trainings involving interna-
— tional experts
4, System of training | NAPU, SGS, PG/ . - .
of trainers (TOT) for| MOUS, trainings, - - Well-balanced curricula developed for initial train-
initial training of pros- | curricula, practice | N9 Of prosecutors
ecutors implemented guides - Selection procedure for filling PPO staff includes
aiming at delineation the stages of training, of professional and psycho-
begNeer} qcadlemic logical training
and proressional ap- - Curricula annually updated and accessible on
proaches NAPU website
5. Satisfaction sur-| NAPU, SGS, PG/
veys, including for| Surveys, analytical
trainees. Trainings of | reports, curricula
PPO staff carried out amended
regularly, identifying
needs in adapting
initial training cur-
ricula
6. Format and con-| NAPU, SGS, PG,
tent of practical HEIs / manuals,
assignments and practice guides
anonymous testing
for candidates de-
veloped
8.2.3 | Modernisation 1. Continuing train-| QDC, NAPU, PG, |- Content of continuing training curricula reviewed,

of system of
continuing
training of
prosecutors

ing curricula harmon-
ised with profession-
al requirements in
framework of PPO
reform.

HEls /, Decisions,
curricula, manuals,
practice guides

2. New system of
testing after continu-
ing training course

NAPU, SGS/ De-
cisions, manuals,
practice guides

implemented

3. Ukrainian and| NAPU, SGS, PG/
foreign lawyers in-| trainings, MOUs
volved as trainers for

continuing  trainings

of prosecutors

4. Curricula of con-
tinuous training of
prosecutors regularly
reviewed, updated
and  disseminated
through  electronic
libraries

NAPU, SGS, PG/

software in place,

manuals, trainings,
curricula

5. System of training
of trainers (TOT) for
continuous  training
of prosecutors imple-
mented

NAPU, SGS, PG/

MOUs, trainings,

curricula, practice
guides

6. Satisfaction sur-
veys, including for
trainees. Trainings of
PPO staff carried out
regularly, identifying

needs in adapting
continuous  training
curricula

NAPU, SGS, PG/
Surveys , analytical
reports, curricula
amended

7. System of incen-
tives to continuous
training in place
through sending the
prosecutors with the
best test score result
to study visits to for-
eign institutions

QDC, NAPU, PG/
Decisions, practice
guides

new courses introduced, aiming,

- Special courses for prosecutors holding manage-
ment positions to increase skills in HR, strategic
planning, budget and financial policy formulation,
M&E of subordinated employees’ efficiency, PR/
communications

- Joint courses and seminars with judges and ad-
vocates, role plays of court hearings (moot court
exercises)

- Ukrainian and international practitioners, includ-
ing prosecutors and lawyers, regularly involved as
trainers

- Information management systems at PPO interop-
erable with those of other justice sector stakehold-
ers and governance bodies, and HEIs

- Regular study visits to ECHR, ECJ and prosecuto-
rial bodies of EU MS for prosecutors scoring high in
continuous training programme

- International trainers and mentors among regular
participants in continuous training system

- Curricula of continuous training for prosecutors
annually updated and discussed publicly among us-
ers, taking into consideration the results of Annual
Activity Report of PPO, curricula fully accessible at
NAPU official website

- Ensured TOT for continuous training of prosecu-
tors, including by their internships in relevant for-
eign institutions and trainings involving international
experts
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824 |Implemen- 1. Transparent and| QDC, CP, NAPU, |- Active participation of SGS, national and foreign
tation of objective system of PG/ professionals in development and implementation
individual individual evalua- | pecisions. instruc- | ©f EPP system
Evaluatlor; of tlonf of prosequtolr S| tions, rules, manu- |- Standard procedure of regular (every two years)
Profsecu ors per c;rrgance Imple-| ais, standard sample | EPP of every prosecutor by his hierarchical superi-
Eegpormart‘ce mented. of question, practice | or (head of PPO body); prosecutors of central PPO
gor i)m;ygv'ienmg guides office are evaluated by PG and his Deputies
career man- trainings - Due relevance given to mixture of quantitative and
agement  at qualitative standards as part of EPP
PPO - Standard sample (template) of questions as part
of EPP
2. Reviewed human| QDC, CP, NAPU, |- Additional questions for prosecutors holding man-
resources policy, PG / Decisions, agement positions introduced for evaluation of their
using ratings (score- | instructions, rules, managerial qualities
based) EPP system| manuals, practice | Right of prosecutor to appeal against results of
for  appointments, guides EPP to QDC
re-assignments and imi . )
promot?on trainings - Results of EPP used by CP when choosing candi-
dates to recommend for particular post, or re-assign
3. Awareness cam-| QDC, CP, NAPU, | (transfer) prosecutor to another post
paigns for prosecu- PG / Decisions,
tors on new EPP,| awareness events,
clarifying role of publications
system in promot-
ing independence,
competence and ef-
ficiency
8.2.5 |[Implementa- 1. Transparent and CP, PG, NAPU / - PPO regularly (till 1st of April) submits its Annual
tion of insti- objective institution- | Decisions, orders, | Activity Report, in order to evaluate PPQO’s efficien-
tutional PPO al PPO performance | instructions, publi- |cy and undertake appropriate measures for im-
Effectiveness evaluation  system cations provement, in accordance with Article 6 of the Law
Evaluation (PEE) implemented of Ukraine “On Prosecution”
gPEE_) system thrgugh l;?‘rrzymg Olft - Regional PPO units submit their regular reports to
for Improving and publishing - rel- PG; local PPO units submit their regular reports to
institutional evant research and relevant regional PPO units
role analysis in Annual X X o
Activity Reports on - Due relevance given to mixture of quantitative and
PPO qualitative standards as part of PEE
— - Developed sample (content) of typical Annual Ac-
2. Trainings of PPO | CP,NAPU, PGO/ | tjvity Report of PPO
employees and CP | Decisions, trainings, - . . i
me?nb%/:rs on re- publications 9 - Annual Activity Report of PPO is published online
search and analysis, - Trainings and seminars organised for analysis&
strategic ~ planning, statistics unit staff of PG to increase the quality of
financial  planning, analysis and reporting
ﬁqndnt t”SII( manage- - Trainings and seminars organised for planning
ent tools unit staff and CP members to increase the compe-
3. Practice guides| CP, QDC, NAPU, |tencies in strategic planning, risk assessment and
and instructions on PG/ management
application of PEE| pegiions, instruc- |- PG informs the Parliament on key conclusions of
developed, dissem-| “iohg hractice | the Annual Activity Report of PPO
inated and regularly uides . ) . )
reviewed g - Action Plan is developed, risks are defined, mech-
anisms of their overpassing are determined upon
the conclusions of the Annual Activity Report of
PPO
Area of Intervention 8.3 Increased Accountability of PPO
8.3.1 |[Development 1. Reviewed reg- PG, MOJ, Parlia- - ISD is subordinated and accountable to PG, with
of internal ulatory  framework | ment/ Decisions, [ requisite degree of operational autonomy

and exter-

on responsibilities

statutes and rules

nal oversight of PPO Internal Se- amended
mechanisms curity  Department
to combat and (ISD), including role
prevent  cor- in conducting annual
ruption integrity checks of
prosecutors
2. Reviewed reg-| PG, MOJ, Parlia-
ulatory  framework | ment/ Decisions,

on procedure and

statutes and rules

mechanism of con- amended
duct by ISD of annu-

al integrity checks of

prosecutors

3. Reviewed regu- PG, MQJ, Par-

latory framework on
asset, income and
expenditure declara-
tions of prosecutors.
Regular monitoring/
verification by ISD
conformity of in-
come and expenses
of prosecutors, and
members of their
families, in order to
define scope of an-
nual integrity check

liament, NAPU /
Decisions, statutes
and rules amended,
practice guides,
curricula

4. Reviewed regu-
latory framework on
immunities of prose-
cutors

PPO, MQJ, Parlia-

ment / Decisions,

statutes and rules
amended

- Liability established for ISD staff for non-perfor-
mance of duties, avoidance of appropriate response
to potential or actual offenses, improper examina-
tion of declarations or conduct of integrity checks

- Annual asset, income and expenditure declara-
tions of all prosecutors accessible online

- Regular monitoring/verification of asset, income
and expenditure declarations of prosecutors by ISD
and National Agency for Prevention of Corruption;

- Prosecutor asset, income and expenditure decla-
rations accessible online ( with the right to privacy
and with the need to protect them from undue in-
fluence.)

- Procedures in place for immediate passing of com-
plaints on illegal enrichment of prosecutors from
QDC or ISD

- Generic standardised data on results of integrity
checks, including information on bringing criminal
actions against prosecutors, included in PPO An-
nual Activity Reports, with due account of relevant
personal data protection requirements

- No carte blanche (structural) immunities of prose-
cutors; practical and effective tools for investigation
of prosecutorial corruption, including streamlined
system of authorisation of special investigative
techniques (SITs) against allegedly corrupt pros-
ecutors, while putting in place proper procedural
safeguards against executive abuse

- Dedicated continuous training curricula for and

regular study visits of ISD staff to EU MS, to share
best practices
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8.3.2 |Implementa- 1. Reviewed Dis-| PG, QDC, CP, MOJ, |- Scope and extent of powers of QDC in disciplinary
tion of clear ciplinary Statute of | Parliament/Deci- | proceedings determined
agld for%s_ee_— F‘I‘IOSECLtJtOI‘S dandl S|?nts,tConsgtutllon, - Ensured accessibility, objectivity and consistency
able isci- relevant procedural | - statutes and rules | of gjisciplinary practice at PPO
plinary policy regulations to har- amended . o o .
and standards monize disciplinary - Applicability and efficiency of disciplinary rules in
of prosecuto- practices with Euro- case of violation of law; consistent, clear and fore-
rial ethics and pean standards seeable disciplinary proceedings concerning re-
discipline sponsible prosecutor
2. Reviewed Code of | PG, QDC, CP / Deci- | - Explicit ban of bringing disciplinary responsibility
Professional Ethics | sions, publications | for legitimate exercise of prosecutorial discretion;
°|f FI’I'OSEC(ljJtOT(Sj, regd - Mens rea of disciplinary offense (intent or negli-
ularly updated an gence) and consequences or damage taken into
annotated consideration when defining disciplinary penalty
3. Practice guides NAPU, QDC, CP, - Principle of proportionality applied when making
and trainings mate- | PG /instructions, |decision on necessity of sanction and on defining
rials on ethical train- |  practice guides, | type of sanction
ing of prosecutors publications - Ensured right of prosecutor or of other PPO em-
developed, regularly ployees to get access to his disciplinary case-file,
reviewed and dis- scope and extend of obligations to give access to
seminated information on disciplinary proceedings to third par-
ties and public
4. Online system PG / Decisions, Qi TR i dicninli
for fiing complaints | rules, software in prsolgegcliir(cleumc'al) avenue for appeals in disciplinary
against prosecutors place, manuals, o . . . .
in place trainings - System of individual incentives in place depending
on individual achievements
5. Statistics on dis- CP, QDC, PG, - Developed system of norms of professional ethics
ciplinary cases and| NAPU / Decisions, |of prosecutors and of other PPO employees with
ensuring its public publications clear and foreseeable substantial component; en-
accessibility sured accessible and consistent practice of its ap-
plication
- Repeated or serious violations of ethics amounting
to ground for disciplinary responsibility,
- Online tool for filing complaints against prosecu-
tors, and system of online-reporting to QDC for han-
dling complaints, in place
- Public provided access to analytical and statistical
data on disciplinary practice at PPO, with account
of need to protect presumption of innocence and
privacy
Area of Intervention 8.5 Increased Transparency of PPO
8.5.1 [ Establishment 1. Reviewed regula- PG, SGS / Deci- - PG press service, press offices at QDC and CP
of system of tory framework rela- | sions, rules amend- | provide consistent and user-friendly information
relations with tionship with media ed through interviews, press releases, online publica-
media, to pro- and access to infor- tions etc.
mote access mation . .
by public to - Regular press conferences of PPO and its units
'arﬂ,g‘f,{ rFl;]Pactjlon 2. Specialised staff| PG, NAPU, interna- |- Public access to all PG orders is provided, with
responsible for me- tional experts / exception of those protected by statutory secrecy,
dia and public re- Decisions, contracts, and with due account of relevant PDP requirements
lations at PG press iob descriptions o . o . .
service QDC and CP JI p lane. - Regular publications in media informing public
placement plans, | apout process of implementation of new legislation
trainings and PPO reforms
- Qualification of staff responsible for training lead-
ers of the PG to press conferences and for other
events involving the media increased.
8.5.2 |[Increasing 1. Online surveys| PG, NAPU/Sur- |- Websites of all regional prosecutors’ offices with a
transparen- and questionnaires | veys, review reports | “FAQ” system (feedback)
cy of PPO to determine scope . . . . . .
through  en- and extent of further - Professionals, including sociologists, are involved
hanced and PPO reforms in assessment of PPO reform, based on results of
permanent public surveys
ggr:n Tvil{]hnlgisi-l - Timely and adequate response by PPO in all com-
society munication with public
2. Specialised units | PG / Decisions, con- o . .
at PPO for response | tracts, job descrip- |- Advanced communication techniques in place to
to public dissatisfac-| tions, placement | deal with public
tion and emergency plans, trainings
event fully operation-
al, working in timely
consultation with
representatives  of
civil society
3. Consultative | PG / Decisions, rules
Council at PGO fully | amended, review
operational reports
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Chapter 10
Increasing Effectiveness of Justice Sector in Fight Against
Organised Crime and Corruption
) Implljeergglr;rt]aetion Performance Criteria
Action -
10.1.1 | Streamlining of 1. Reviewed regulatory | PPO, MOJ, Parliament/ | - Practical and effective procedural and disciplinary oversight

duties and pow-
ers of each body
involved in crimi-
nal investigation

framework on bodies
involved in criminal in-
vestigation

Decisions, statutes and
rules amended

by PPO over police officers conducting criminal investigations

- Clear delineation of mandates of each investigative body deal-
ing with various types of crime, including PPO, MOI, IRS, NACB
and other relevant bodies
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